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In contract law consideration is one of the key elements for creating a contract, according to Practical Law (), consideration is something of value that the party entering the contract is not already entitled to and this consideration is what is given in exchange for the contractual promise. Consideration can be received in many forms such as monetary payments, the promise to do something or the promise to not to something. For example, in Dunlop v Selfridge (1915) it was stated that consideration is “an act or forbearance of one party, or the promise thereof, is the price for which the promise of the other is bought, and the promise thus given for value is enforceable.” This means that for a contract to be enforceable there is a need for consideration, therefore the party initiating a contract must offer a promise. In the case of Currie v Misa (1874) the court ruled that consideration “must consist either in some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility, given, suffered, or undertaken by the other”, this means that, for example, Person A may approach Person B with the offer of £200 to have a wall built and this would be consideration.
Consideration does follow a specific set of rules that governs whether it is valid consideration or not, these are as follows according to E-LawResources (n.d), consideration must not be past, be sufficient but need not be adequate, move from the promisee, an existing public duty will not amount to valid consideration, an existing contractual duty will not amount to valid consideration and part payment of a debt is not valid consideration for a promise to forego the balance. Furthermore, there are two types of consideration which help explain what past consideration is too, this is executed and executory consideration. An executed consideration is when a contract contains “promises [that] are made and completed immediately, like in the purchase of a product or service” (Study.com, 2022) whereas executory consideration refers to when “the promises of the contract are not fully performed immediately, an example … would be an apartment lease” (Study.com, 2022). Executed refers to the present whilst executory refers to the future, when thinking about the past, this is generally not valid consideration as a contract cannot be validly made in the past to be used presently.
Past consideration is used “to mean a promise or an act that was made or performed prior to a contract, past consideration typically comes into play when someone is trying to enforce a new promise.” (UpCounsel, 2022) The reason past consideration is not usually valid is because enforcing a new promise on an old contract does not usually benefit both parties and most of the time it can be a manipulative form of consideration which is not appreciated by the other party. Invalid past consideration can be seen in Roscorla v Thomas (1842), in this case both parties agreed on the sale of a horse, after the sale was completed, the seller assured the buyer that the horse was sound and did not have any issues such as a bad temper. However, it turned out the horse was very ferocious, and the buyer tried to sue the seller, but the court ruled that the buyer could not sue as the statement of the horse’s temper was made after the purchase meaning it was past consideration. Therefore, in these scenarios all statements should be made before the exchange of money. This was similarly seen in the case of Re McArdle (1951) where Mr McArdle left a house to his five children, one of the children’s wives chose to complete work on the house amounting to £488 and after completing and paying for the work she had all five children sign a document promising to repay for the cost of the works, eventually she pushed for payment which four of the children refused to pay for and she attempted to sue them, however as this constitutes as past consideration as she had already finished the work and then attempted to enter a contract, she was denied by the courts. Both cases show that past consideration is neither valid nor good consideration.
There are a few exceptions to the rule of past consideration, for example the doctrine of implied assumpsit which according to UpCounsel (2022), means that an obligation was implied by one party by their conduct or the circumstances of the situation. The doctrine of implied assumpsit has no formal promise and therefore no formal contract or consideration but due to the conduct or circumstances there is still an implied promise. There are still rules surrounding this as it must be presumed that one party will be benefiting and that they indicate they desire what they have received by accepting it without question. An example of this can be seen in Lampleigh v Braithwaite (1615) where Braithwaite, who had killed a man, asked Lampleigh to retrieve a pardon from the king. Lampleigh spent a lot of time and energy to retrieve this pardon at his own cost. After the ordeal Braithwaite promised to pay £100 in compensation but failed to. Whilst this is classes as past consideration it also falls under the exception of the doctrine of implied assumpsit as there was an implied promise of money as Lampleigh had acted under request of Braithwaite and therefore Braithwaite was made to pay the compensation. This was further seen in Re Casey’s Patents (1892) where Casey managed patents owned by Stewart and Charlton, the patent owners signed a document stating they would give a third of the shares to Casey for his work but when he came to claim his shares the patent owners expunged the document and refused to pay stating that it was past consideration anyways and it was not a valid document. The court ruled that despite past consideration not being good consideration, under the doctrine of implied assumpsit, Casey was expecting to be paid for his work and therefore they had to honour the original document. Both cases highlight that past consideration can sometimes exceptionally be good consideration if the promise is implied from the beginning.
Some exceptions to the consideration rule include the performance of an existing public duty which refers to parties completing their public duty, for example, the police, the people’s duty to be called for jury duty. This can be seen in the case of Collins v Godefroy (1831) where Collins attempted to sue Godefroy for payment for attending court, although Godefroy promised to pay Collins one guinea per day as compensation, this was not considered when the court ruled against Collins. This is because attending court was Collins’s public duty. This would be the same if someone called for jury duty in the UK attempted to sue for loss of time as serving in the jury is an existing public duty. However, sometimes public duty can be good consideration, in the event of someone exceeding their public duty they may have grounds to sue. This is demonstrated in Glasbrook v Glamorgan County Council (1925), a manager of a colliery had asked for extra police protection during a strike at the colliery, he insisted that they be stationed along the premises but was refused unless he paid for the additional officers. The manager initially agreed but eventually did not pay and it was taken to court, the colliery manager argued that it was the police’s public duty, but the court ruled that it exceeded their public duty. In other words, had the manager accepted the mobile officers without the additional officers he would not have to pay but as he requested more the police were entitled to payment. This is one the cases where existing public duty can be used as good consideration in the exceptional case that it exceeds the normal public duty.
Other exceptions to the consideration rule include the performance of an existing contractual duty which refers to parties completing their contractual duty and not having the grounds to argue that they are required more consideration for their work. For example, employees with contracts that state they are contracted to complete extra hours on occasion, cannot attempt to sue their employer for more compensation for the overtime if that is what they are contracted to do. This rule also helps “maintain the integrity of a contract by preventing parties from using leverage to coerce the other parties into contract modifications” (Lawshelf, 2022). This can be seen in Stilk v Myrick (1809) where two seamen deserted their ship and the captain offered the remaining seamen extra payment for sailing the deserted ship back to London, after completing this task they were not given the extra payment and the court agreed with the captain as it was part of their existing contractual duty and therefore, they were not entitled to additional payment. This helps explain that existing contractual duty does not amount to good consideration as it is what is contracted to be completed and therefore there are no grounds to benefit more unless the work completed exceeds the contracted duty, which is shown in the existing public duty examples too.
In conclusion, past consideration in most simple cases is not good consideration, generally past consideration examples should’ve been organised when initially creating a contract. In more complicated cases past consideration does have some exceptions and these are fair and equally benefit both parties to avoid further arguments. Valid consideration is not a simple task and almost every year tweaks are made to legislation as valid consideration is usually based on case-by-case scenarios. However, often valid consideration does not occur on a promise of past consideration and neither with a promise to perform a pre-existing duty. 
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