A will is a testament that assigns an individual’s assets after death as per their instructions (UK Government, 2023). The validity of a will is most commonly challenged on the grounds of improper execution, a lack of capacity, a lack of knowledge or approval, undue influence or revocation (Milton, 2015 a). Failure to prepare a will or having a will found to be invalid with no other prior valid will results in an individual’s assets being passed according to intestacy rules (Law Commission, 2017 c). The rules of Intestacy will instruct assets to be assigned in a specific order of familial bonds (Crosby, 2020). At the time of the will being executed a solicitor has a duty to ensure that the testators will does not breach any of criteria to cause the validity to be questioned (Solicitors Regulation Authority, 2019). This essay will critically analyse these methods of opposing a wills validity. 
The question of a wills validity is most likely going to happen retrospectively by someone who hasn’t benefitted the way in which they feel they should. In order to challenge the validity of the will the first course of action will be to gather the evidence of how the will was created to ensure it was executed correctly (Davies, 2010). A will does not need to be executed by a qualified person; however, it must have been executed in a specific way to be considered valid. An individual who is not qualified will be held to the same standard as a qualified person (Esterhuizen v Allied Dunbar, 1998). This supports the strength of a wills validity as it ensures the testators wishes would have been executed correctly, although if a layperson executes a will incorrectly their will can be deemed invalid and open to claims via intestacy or an earlier valid will, potentially going against the testators last wishes, therefore presenting a weakness in the current approach. 
To be valid, a will should be made in writing and be signed by a testator with two witnesses present who must also sign the will (The Wills Act 1837 s1)). The Law Commission (2023, a) argue that the approach that a will must be written needs modernisation and is currently undergoing the policy writing process to reform this area arguing that this legislation was created 186 years ago and does not represent advancements in todays’ digital society. The criteria in The Wills Act (1837 s1 (c )) is further criticised by Byrska (2018) who argues that the ‘black letter law’ leaves little room for flexibility when there are technicality issues surrounding the signing of the will, even when it is more than obvious that the will represented the testators true wishes (RE Colling, 1972). However, this could be overcome by the ruling in Marley v Rawlings (2014). Here an error made by a husband and wife signing each other’s will in error did not nullify the wills, the Supreme Court upheld the validity by relying on its power of rectification of the wills’ signatures being mixed up. Although it should be considered that this situation was a unique one, with both wills being complete and identical, the only issue was the signature of the testator was attached the will with the incorrect testator information. While this does partially overcome Byrska criticism it does not massively widen the scope of flexibility to ensure validity of a will if improper execution is present when intent is clear. Society has seen an increase in ‘do it yourself’ wills (Gomer, 2019). They are often completed by individuals with little to no knowledge of the criteria needed to ensure proper execution, resulting in a high number of wills being deemed invalid (Milton, 2015 b). Therefore, adding to the argument that updated legislation which represents a modern society is needed to ensure to strengthen the validity of a will particularly as ‘do it yourself’ will rates are increasing. 
The implications of improper execution can also be extended to negligence by a trained professional when acting on behalf of a testator to create a will (White v Jones, 1995). This approach is one that strengthens a testators’ ability to have confidence that a will can be regarded as valid, that their wishes for their intended beneficiaries will be held as it allows the rightful beneficiaries to take action at tort to negligent trained professionals as per the SRA code of conduct (3 (3.2) 2018). This is something that strengthens the rules surrounding will validity without imposing extensive expectations on professionals (Trusted v Clifford Chance, 2000).
A further area that allows and individual to question the validity of a will is looking at whether or not a testator is deemed to have capacity. If, at the time of drafting the will the testator does not have capacity the will is not valid. Although it should be noted that a testator would be held to the same standard of required capacity in the event of will revocation (Hinton &Hayes v Leigh & Reeve, 2009). Therefore, strengthening a testators’ ability to trust the validity of their will and uphold genuine wishes. The test to establish if a testator had capacity was originally set in Bank v Goodfellow (1890). This sets that a testator must understand that they are making a will and the effect this will have, that they understand the extent of their estate they can include in their will, those who have claims on that estate and that this understanding must not be impaired by any disorder or delusions of the mind. 
Despite the introduction of the Mental Capacity Act in 2005, common law rules take precedent as the act does not specifically highlight capacity around wills (Re Walker, 2014). A major issue with assessing a testators’ capacity is in the establishing of incapacity. A persons’ capacity can change from day to day or even morning to afternoon so establishing that at the time of the will being executed the testator was not of sound capacity can be difficult (Law Commission, 2017 b). Particularly when the criteria set to test for incapacity was set 133 years ago, a time which would not reflect the advancements in health conditions, life spans, medicines and treatments (The Law commission, 2023, b). Furthermore, the case of Key v Key (2010) supports this position, highlighting todays understanding that bereavement has a huge impact on an individual’s capacity, which would not have historically been considered at the point of setting the precedent. However, other case law can be argued to overcome this as the test has been adapted to fit cases of dementia, a condition which would not have been in a recognised topic at the time the test was created (Burns v Burns 2016: Hugh v Pritchard and others 2022). This shows a strength in this approach to challenge a wills validity, ultimately a challenge may be needed to ensure a testators’ lack of capacity hasn’t encouraged them to make a decision they don’t fully understand while protecting the testators’ decisions from being completely irradicated if they had any situation which would call capacity into question. Something which is reaffirmed in the case of Walked v Badmin (2015) which establishes that the Bank v Goodfellow test is ‘the one and only’ test to assess testamentary capacity. The effect of finding someone to have lacked capacity at the time of their will is significant. A finding of incapacity can be argued to result in removing the testamentary freedom of testators (Law Commission, 2017 a). Testamentary freedom is principle of society that is of great importance to ensure individuals have the choice to decide what happens to their property in the event of their death (Cheung, 2019). Therefore, a major criticism of this test of validity comes from the fact the test for capacity is over 133 years old and does not represent todays’ society yet can affect a person’s testamentary freedom (Hedlund, 2019).
A will can be challenged as lacking validity if it is found that the testator had not given approval or had a lack of knowledge of the content of the will (Gill v Woodall and others, 2009). The test in Barry v Butlin (1838) established that the person submitting the will in probate is responsible to prove the testator had knowledge and gave approval. However, in the case where no capacity issues are raised approval and knowledge are presumed. If it is deemed that the circumstances surrounding the will are suspicious to the court, then the person submitting the will needs to submit further proof the testator had given approval and had knowledge. This test is more recently upheld in 2013 by Hawes v Burgess. This case highlights the need for administrative compliance in all aspects of will preparation and completion to ensure, should there be any question of doubt there is adequate evidence to rebuff the accusation. Further support of the need for administrative compliance comes from Buckenham v Dickensen (2000) which highlights that the practice of probate must be flexible to accommodate the differing needs of communication. Failing to adequately adapt the style to ensure each testator has knowledge and has given approval will result in an invalid will. Failure to do this will leave the court suspicious and the will invalid. This ruling evidences the support to testators in ensuring the security of their wishes through probate practice.
When drafting a will a solicitor must ensure that the testator is free from any undue influence (Step, 2016). When considering undue influence, it is important to differentiate from powerful persuasion. Undue influence forces a testator to act in a way they do not want to, whereas persuasion convinces them to change their mind (Hall v Hall 1868). This highlights a strength of will validity allowing a testator to not be fearful of their wishes not being followed if they had changed their mind on their views and beliefs. Undue influence is a concern with a vulnerable testator, age can be considered a vulnerability here and with an ageing population this cause of will invalidity is increasing (Kerridge, 2000). S9 of The Wills act can be argued to support vulnerable testators and protect from undue influence by requiring that the will must be signed by two witnesses to ensure that the testators will represents their wishes.  Further supported by s15 of the Wills Act 1837 which adds strength by stipulating that those witnessing a Will can not be a beneficiary, failure to abide by this will result in the will being invalid (Killick v Pountney and Another, 1999). Therefore, reducing any undue influence present in the room and strengthening the validity of a Will. However, this stipulation can be criticised to reflect the age of this legislation, assuming if an individual, who is applying undue influence, is not in the room the undue influence no longer exists (Merrett, 2010). A further key issue effecting will validity in regards to undue influence is a testators gifting of assets to an individual who has been responsible for their care (Carpeto v Good (2002)). However, this issue is highlighted as only being present when there is an individual who is disgruntled at their ‘gifts’ and that the social context of gifting someone who has cared for you should not be missed (Chen and Silver, 2022; Sloan, 2016). This concept is supported by case law such as Parfitt v Lawless (1872) which highlights the strength in the validity of a will to follow a testators choice when it is clear they understand the decisions they are making. 
When a testator marries any previous will is revoked as a matter of law (Wills Act, 1837 s18 (1)). This method of affecting a wills validity is criticised by McDonnell (2018) who argues that finding a will invalid due to a revocation by marriage causes devastation to families who do not understand this component of law. S 20 of The Wills Act (1837) also allows the Will to be revoked by creating another Will, destroying the previous will or the testators writing that they wish to revoke the Will in question. This strengthens a testators security in knowing their most up to date wishes will be held to be valid. However, issues here arise when the later will is lost and there is a wish for this to be implemented to revoke an earlier will. The burden here is to be on the person contesting the current valid will with the notion of a lost, more recent will (Broadway v Fernandes, 2007). While this strengthens a testators position to ensure their will in valid and cannot be contested without adequate doubt, it presents as a weakness if a later will is lost. Particularly due to the increase of do it yourself wills which may not have been filed in the most appropriate place.
It is clear that the law surrounding the validity of wills is complex. With the legislation and tests to assess capacity being over 100 years old modernisation would be beneficial, as supported by the Law Commissions report throughout. The terminology used throughout the legislation and case law is not representative of lay man’s terms, something which opens the legislation up for criticism due to the increasing amounts of ‘do it yourself’ wills. Societal advancements in medicines and health conditions are not representative of the time when the legislation was created. This presents as a lack of recognition within the law for mitigating factors in capacity issues. However, this issue also highlights further issues which can be considered detrimental to a wills validity in relation to many psychological issues that would not have been considered at the time legislation was created.
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