Requirements for the Formation of a Valid Trust: Formalities and Constitution of Trusts
Is there a valid DMC in this situation?
Mirek is about to leave the UK for a holiday in Poland.  He is terrified of flying.  There have been a number of plane crashes recently and he fears he will be killed on his trip.  Before leaving, Mirek visits his girlfriend, Sonia.  He says, “If I don’t get back, I would like you to have the painting that is on the wall above my fireplace.  When I took it to the Antiques Roadshow, they said I should insure it for £10,000 so it is very special.  Here is a spare key for my house”.  Mirek also gives Sonia a security code for the alarm system that Mirek has for the painting.  They change the code to something Sonia can remember, and Mirek does not record the new number.  “If I get back safely, I’ll do a new number again,” he says to her.  While in Poland, Mirek is run over and killed by a bus.
For a DMC to be valid, the gift must be made in contemplation of death, it must be conditional upon death, and there must be delivery or parting of dominion over the property (Cain v Moon [1896]).  Mirek’s gift to Sonia is made in contemplation of death and is conditional upon death, so those requirements are satisfied.  It does not matter that he died in an accident rather than a plane crash (Wilkes v Allington [1931]).  The tricky part is delivery/dominion.  This was doubted in Woodard v Woodard [1992] which said it was a question of intention.  By changing the security code and not keeping the new number, Mirek might be said to have excluded himself from getting at the property.  If that is accepted, then it is a valid DMC.  This is the more likely outcome.
