Reform of Non-fatal Offences Against the Person

This assignment is titled “Reform of Non-Fatal Offences Against the Person”. This essay explains the meaning of Non-fatal Offences Against the Person and the offences included within the act. This essay includes case law and evidence to why there is a demand for reform of the Offences Against the Person Act 1861. Many reasons are provided to show evidence of why people want a reform and why it is “outdated” and does not suit modern society. 

To criminalise behaviour within non-fatal offences, a variety of offences have been designed and that varies from the infliction of serious non-fatal injuries through to the targeting of any non-consensual contact. To aid understanding and identify patterns within the law, it is useful to separate the various non-fatal offences into two categories such as; conduct focused and result focused. While looking at the victim and the degree of harm they have encountered, the offences are often presented with the most serious offences first and then the least serious offences are proposed at the bottom. The most serious non-fatal offence is wounding with intent to cause grievous bodily harm (GBH),or causing GBH with intent. Secondly is the defendant maliciously wounding or inflicting GBH. Then assault occasioning actual bodily harm (ABH) and lastly assault and battery. The statement “common assault” can include just assault or it can include both assault and battery. Battery is an external element, this means that the contact must be unlawful and not consented to and requires proof that physical contact was made with the victim by the defendant. This does not only include direct contact but it can also include objects being thrown (Offences against the Person, incorporating the Charging Standard | The Crown Prosecution Service, 2021). Due to budgetary cuts, the criminal justice system has struggled with the deficiency of resources, this shows that proposed reform could demoralise inessential spending and improve efficiency. (Eugenicos, 2017). Eugenicos argues that even though conserving constructivist modernist approaches have been sympathetically declared, possibly the gradual approach is not enough and a fresh start could perhaps be an option. Eugenicos states “It is vitual that we reform to clear inconsistencies, ensuring a smooth process and a cost-effective system”.


  
The definition of actus reus is when “the defendant unlawfully wounded or caused grievous bodily harm to any person”. The definition of men’s rea is when “the defendant intended to cause grievous bodily harm to the victim or the defendant intended to resist or prevent the lawful apprehension or detention of any person” (Herring, 2018). (Child and Ormerod, 2017) states that actus reus should always be applied first while analysing any crime. While applying actus reus you are positioning the crime in duration of time and space. When men’s rea is found while looking at crime aspects, this means potential defences can be found and liability. When applying men’s rea there are discussions about what was the defendants state of mind at that point in time and was there satisfying points of coincidence. If men’s rea is not found and never is found this means no liability was found (Rocket, 2021). If at first there was no men’s rea but it was later found at a different point in the investigation before actus reus, this means there was a lack in coincidence (MyTutor, 2021).



Conduct focussed means that they are equally concerned about the manner the harm is inflicted to victim by the defendant and not just focussing on defendant causing harm to victim. By looking at the manner that the harm is inflicted to the victim the defendant can be charged within the first category of offences (CHILD and Ormerod, 2019). 



The offences against the Person Act 1861 is an act to “consolidate and amend the Statute Law of England and Northern Ireland relating to offences against a person” (Offences against the Person Act 1861, 2021). In 2015 the Law Commission published a report which discussed the current law on offences against the person and making recommendations for fundamental reform (Allen, 2020).
(Reed, 1995) states that there is confusion over exposition of section 20 and section 47 of the Offences Against a Person Act, permitting for the identical maximum sentence in respect of grievous bodily harm and actual bodily harm (GBH and ABH) and the Law Commission set a proposition for reform. 
The law commission made recommendations with the intent to produce a scheme of offences that will be assembled in a more analytical manner. Ormerod QC, (2015) suggests considering new reform, the associated changes would provide greater clarity and interpretation. Furthermore, will ensure that cases are tried in the most appropriate level of court giving the complexity and Graecity of the circumstances. The law commissions scoping exercises were based on recommendations given by the law commission in the rearmost 30 years and are located on two main themes. Firstly, whether there was a reoccurring command for a reform for this sector in law or if so the bill from 1998 was the greatest one to follow.  Offences against the person - the need for reform, (2015) suggest having found formidable support for improvement of this area of law. 

Ormerod QC, (2015) states individuals have acknowledged that the 1861 act is insufficient in countless ways. The act fails to issue a logical structured hierarchy of offences of violence, for this reason Ormerod states that there immoderate numbers of attentively defined offences that are commerce with the twin subject. Ormerod QC, (2015) states some of the offences imbricate lacking purpose, which has caused both confusion and hesitation. In courts, time is frequently wasted because of the issue where the language appears to be too mysterious and obscure for the defendant, resulting in the courts having to explain the legal terms in a more suitable, simple and understanding manner. Discovering the feasible sentence at hand is complicated because the law has an unclear definition.


Ormerod QC states that the 1861 act has no worth for contemporary society, the reason is because there are multitude of prototypical examples of the way statues were devised with complex presumed offences, dealing with different ways an offence might be devoted. For example, section 17 involves preserving shipwrecks and on the clurgine. Section 17 holds the maximum sentence of life but has never been prosecuted. Those examples appear to be extraneous and they will become outmoded in practise. Multitude of the issues are only going to circumvent in practise because of the circumstantial Crown Prosecution Service charging standards and the sentencing council guidelines. It is however unacceptable that these guides are not legislation but govern the way that prosecutions are managed. When Law Commission modified the 1998 bill, they were very confident and stated what they recommended for a reform would make a huge improvement on the present law. Eugenicos, (2017) state that the Law Commission needed to be extra assertive in their call for reform and it is evident that the Offences Against the Person Act is in desperate need of reform because eighty-eight percent of people agreed which is a huge number of people. Eugenicos says that the Offences Against A person act is “embarrassingly archaic” which is an extremely strong opinion. Lord Thomas CJ says that working on the OAPA would issue an opportunity to rationalise criminal law, one motive being that there are a record of offences with structures that hold no purpose in today’s society.

A new logical hierarchy of new violence offences has been spoken about in the 1998 bill and there has been previous occasions where the 1998 bill has been widely supported. The 1998 bill claims that the offences being committed will require proof that the defendant was reckless about the level of harm a person caused and the defendant will be given a more understanding definition, so that it is easier for the defendant to understand actions made and what this means. An offence that has recklessly caused injury would require proof that the defendant committed the offence knowingly that there was a risk of causing serious injury as a result from the defendants actions.

The Law Commission have recommended that a new offence called “agrivated assault” should be put in place. The aggravated assault offence would deal with cases which fall between assault and actual bodily harm which is also known as ABH. The Law Commission believe that procedures are very expensive at the crown court and that it is not in fact necessary when dealing with a low level of offences of violence such as; actual bodily harm (ABH). The new agrivated assault offence appears to involve injuries that are more serious and for that reason Law Commission recommend that it should only be trialed in the magistrates court but should include a sentence of up to twelve months. The aggravated assault offence could fall within the actual bodily harm offence because 70% of such cases are under 12 months with ABH which is the same. Extending the offence of making threats to kill is secondly recommended and ensuring threats to cause rape or serious injury is included within the offence and the sentence should be a maximum of 10 years. Thirdly, when defendant assaults a police officer, evidence that the defendant knew that the victim is a police officer must be shown. The Law Commission recommend that the maximum sentence for assaulting a police officer should increase to twelve months and the offence should be held in the magistrate courts. Ormerod QC, claim that the recommendations in their draft bill will construct an intelligible modern strategy code dealing with offences of violence providing a well put together scheme of structured offences that can be effortlessly understood acknowledged and prosecuted successfully. 



There are a few issues with the Ireland v Burstow 1997 case because there was not any physical injury but the victim however developed severe depression, this started because she ended a short-term romantic relationship, with the defendant did not approve of. The defendant continuously delivered hate mail, harassed victims neighbours, repeated phone calls and the defendant would turn up unexpectedly at her door. The defendant caused the victim to have a psychiactric injury, which could come under the offence ABH, under section 18, section 20, section 47 of the Offences Against the Person Act 1861. However, under section 20 of the Offences Against the Person Act, ABH requires harm that is inflicted, but there was no physical force or physical damage applied to the victim. The defendant was later found guilty of assault because R v Ireland and Burstow, (2013) state that psychiatric illness can progress to bodily harm. “Moreover, in interpreting the word ‘inflict’ in s. 20, the Court determined it did not require the application of physical force, but instead could be understood as simply meaning the defendant’s actions had been causative of the injury”. There was no given evidence of psychiatric injury (Monaghan, 2020). The offence of assault needs to be changed because it is very confusing as it appears to be that assault can be not just physical and that is not explained (Herring, 2020). Loveless, Allen and Derry, (2018) debate whether the issues are relevant to assault. Firstly, whether the fear of phone calls satisfy the requirement of immediate unlawful personal violence in the definition of assault. Secondly, whether psychiatric harm can develop to unlawful personal violence for the purpose of assault, bodily harm for the purposes of section 47 and GBH for section 20 (Keenan, 2021).

The R v Saunders case is where the defendant incited his wife to eat consume an apple, which he had asphyxiated with arsenic because he wanted to marry another woman, which shows he was intending to kill her. The defendant was later charged with murder of his daughter because his wife gave the apple to her and she died. The intention to kill his wife lead him to kill his daughter by accident. The issue facing the court from this case appeared because the mens rea which is essential for a murder sentence could possibly be transmitted from the intentional victim to the actual victim when the actus reus of the offence is identical (R v Saunders (1573) 2 Plowd 473 - Lucid Law, 2020).



To conclude, there is given evidence to show that the Offences Against the Person Act is in need of a reform. Evidence is provided to show that the OATP is outdated and does not suit modern society. It is shown that elements of the act includes; very old offences which does not apply to people today. The Law Commission have made a draft bill and have voiced opinion on the OATP 1861, they have given many recommendations as to what should be changed and why. The Law Commission, along with many other journalists do not agree with the 1861 Offences Against the Person Act because the act appears to be very difficult to understand and recommendations for more detailed offences should be included in the new reform. The case laws give evidence on reasons why the act should be changed and updated because some were not dealt with in the right manner. Evidence that the jury struggle sometimes because the act is complicated, and they have to take matters off their own hands and explain further to the defendant as of how they have been convicted. The act being updated would make it easier for police officers, members of the jury and the defendants and victims to understand because the act currently does not have much detail.
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