


An Evaluation of the Offences Against the Persons Act 1861 Legislation and whether a Reform Is Necessary
The Offences Against the Persons Act was created in August 1861, and it outlined many different offences and how people should be dealt with when they committed an offence against the person. This legislation is used very frequently due to its large scope of offences from committing homicide to non-fatal offences (cite). As stated by Bowcott (2015), in terms of prosecutions, over 26,000 take place every year under the Offences Against the Person Act. The non-fatal offences are the offences which don’t result in death from another’s actions. These offences range from an assault or battery occurring, to an individual inflicting severe injuries and pain onto another, but not to the extent of death (Jepson, 2007).
In terms of the Offences Against the Person Act 1861 (OAPA 1861), there seems to be several issues with the legislation, as will be identified. This was enhanced when eighty eight percent of personnel who were involved with reinforcing the law, for example the Police service, Crown Court and many others, voted in 2015 that the legislation needed a reform. (cite)
In the report by Eugenicos, (2017) it stated that this law is “unclear and distorted hierarchy of offences”, meaning that the degrees of offences are not graded correctly and therefore are confusing to those involved in, and out, of the criminal justice system. This point is illustrated in the report by the fact that Section 20, imposing physical harm on an individual with intention, whether it is by using a weapon or not, and Section 47, which is known as causing actual bodily harm to an individual, both have the same sentence in terms of the highest sentence which can be given for the offence committed. These offences have different severities, as Section 20 is a more serious offence than Section 47 describes, and therefore the imprisonment time is not reflected on the offence, so the law is perceived as having a distorted hierarchy (Eugenicos, 2017). In a report discussing the modernisation of the legislation regarding the violent offences against an individual, it provides information on how the legislation covers the topics of “ABH” (Actual Bodily Harm) and “GBH” (Grievous Bodily Harm), but its hierarchy is not consistent or clear (Law Commission (2015) – 3rd report).
The above point is furthered in the Law commission report (2011) when the report discusses the fact that the conduct between Section 20 and Section 18 is hard to distinguish. This is due to them having very similar wording apart from two words being different, which are “causing” and “inflicting”. These are two separate offences, yet very similar, showing how the legislation is unclear and distorted (Law Commission, 2011). A report by Tabbish (2014), states that under both Section 18 and Section 20 of the OAPA 1861, someone can be convicted for either “wounding” or “causing grievous bodily harm”. This therefore provides an obstacle for the courts, as there is no clear hierarchy of which section is more serious (Tabbish,2014).
In contrast to the legislation being hard to distinguish, the legislation has been identified as having language which is old-fashioned rather than modern day terminology. This means that the legislation can be confusing for the personnel involved in the criminal justice system, as well as the defendants too. More people are representing themselves in modern times, but with the terminology being out dated and providing too much detail, it provides an issue for the defendants (law commission,2015). By the law being old-fashioned, it could mean that injustices occur towards the individuals, due to the law being confusing and understood in an incorrect way or format (Allen, 2013). For example, one of the offences which is still in this legislation, but doesn’t have a requirement, is preventing an individual to escape, or save someone else life, on a shipwreck. (Law commission, 2011). Love (2014) states how this offence was an offence which was required when the legislation was created rather than in the 21st century (Love, 2014).
Furthermore, along with the language being old-fashioned, many of the offences provide too much detail and specificity for an offence, which then makes it harder to decipher under which section an offence has been committed (Law Commission, 2015). One point discussed by in a report was the way in which offences have a description attached to them. Due to the OAPA 1861 being a Victorian legislation, it has “factual scenarios” alongside the complicated language posed by the Act (Law Commission, 2015 – smaller report).   
On the other hand to reforming the legislation, Molan (check date) suggests that a positive outcome occurred due to OAPA Act 1861, in the case of R v Brown (1993). As a brief overview, this case included a group of men taking part in recorded “sadomasochistic activities”, activities in which someone thrives on causing pain to another individual, and then sending them videos to each other in this group. As a result of the offence, they were prosecuted under section 47 and section 20 of the OAPA Act, exampling that some justice became of this Act. (cite??)
The Offences Against the Person Act 1861 has been identified as needing a reform for many years, and there have been several failed attempts over the years. For example, since 1980, attempts took place in the years 1980, 1985, 1989, 1992, 1993 and most recently in 1998, with a draft bill named “Violence: Reforming the Offences against the Person Act 1861” (Law commissions report (lawcom.gov.uk)). Over the years, the Law Commission have gathered evidence to agree on the fact that the non-fatal offences against a person needed change, but to do so, it was required to be changed over time, using many bills, rather than one big change in the legislation (Allen, 2013). Even though it is stated above about the last failed attempt being in 1998, the Law Commission released a report of recommendations in 2015, which was presented to the Government, to try and initiate changes in the legislation (Law Commission, 2015).
Regarding the recommendations, the Law Commission (2011) expressed how the law commission recommended the creation of a structured hierarchy, and the report also mentioned... in 2011 (Law Commission, 2011). 
Regarding the recommendations for reform, research has shown that the 1998 draft Bill suggested a creation of four offences to replace section 18, 20 and 47 of the OAPA 1861. These offences are as followed; 1. Causing an injury of a serious nature to another individual intentionally, 2. Causing an injury of a serious nature to another individual recklessly, 3. Causing another individual injury an injury either intentionally or recklessly, and 4. Intentionally or recklessly slightly injuring another individual, or making another individual think they are going to be harmed. In terms of these four offences, the 1998 draft Bill proposes that the first and fourth offence should specifically replace sections 18, 20, and 47 of the OAPA 1861, and replace the offence convicting people with battery and assault, under common law (Jackson. Storey, 2015). 
Regarding offences against another individual, most of the offences do not require severe injuries to occur and therefore under the Home Offices 1998 draft Bill, the person prosecuting will have 2 options which they can choice. They can either charge the individual in the Magistrates court, meaning the trial will be cheaper, although the defendant would not be known as “someone who has caused actual injury”, or the defendant can be charged in the Crown court. By the defendant having a trial in the Crown court, the trial costs much more money, and there could be insufficient requirements for the case to go through this court, due to the severity of the offence, as these options are based on low levels of injury (Law Commission, 2015 – smaller report).
In 2015, a report was produced concerning the OAPA 1861, containing the proposed changes to the law. The report suggests abolishing several offences which are no longer required anymore, such as “Impeding person escaping from wreck”, and condensing offences, creating a more structured hierarchy. An example of this is where three offences concerning railways could be changed into one offences, which would therefore have a wider scope of offences under it, named “causing danger to a person on a railway” (Law Commission,2015).
On comparison to creating a structured hierarchy, a suggestion has arisen of creating a new offence of “aggravated assault” (Draft Bill, 1998). This offence has arisen due to the OAPA 1861 being perceived as having a disparity between the offence of committing a common law offence and actual bodily harm (ABH) with intent. The Draft Bill (1998) suggests that this new offence should be created as a summary offence, as it allows the offence to be dealt with in the Magistrates Court rather than the Crown Court. Bowcott (2015) observes that by creating the offence of “Aggravated Assault”, cases would be cheaper to deal with. 
According to gov.uk, the Magistrates court can currently only sentence up to six months in prison, unless there is more than one offence, which then allows the magistrates to sentence up to a year in prison. Therefore, at this present time, if the Magistrates believes that the sentence given to an offence should be higher than six months, they are required to pass it to the Crown court (gov.uk, find out year). The statics which Bowcott (2015) presents suggests that out of every ABH case that was dealt with in 2014, 70% of them had either 12 months sentence or less. This suggests that if the government increased the sentence time which the Magistrates court can allocate, more cases could be dealt with in the Magistrates court instead of the Crown court, yet the government do not seem to want to carry out this action (find source). 
Lastly, alongside the draft Bill 1998 suggesting the “aggravated assault” offence, it additionally recommends editing the offence of threatening to kill, by adding other threats into the offence too, including rape and serious injury. This Bill suggests that all the defendants who commit these crimes should serve up to ten years in prison (cite).
In 2015, it was stated that “the legislation is out of date and in some areas obsolete; new ways of offending are not adequately captured”, by the Lord Chief Justice of England and Wales, the Rt Hon and Lord Thomas of Cwmgiedd, while referring to the Offences Against the Person Act 1861 (Law Commission, 2015 – small report). Research has shown that currently there is an “unclear and distorted hierarchy of offences”, and the language used is complicated, with the terminology and detail referring to the Victorian period. Various sources of information have observed that, in terms of reform of the Offences Against the Person Act 1861, there are a few key points which are suggested to take place, to allow the legislation to have a clear hierarchy, be simpler to understand and to have modern offences which take place (Law Commission, 2015 – 3rd report).
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