The standard of care is the standard to which tort law holds people under any circumstance or situation. A person breaches the standard of care by failing to conduct themself in accordance with the standard. The standard of care involves negligence. Negligence defined as “the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do” (Blyth v Birmingham Water Works Co. (1856),11 Ex.781, pg. 784). The case of Blyth v Birmingham Water Works (1856) was mostly known for the statement of what negligence is and what the standard of care to be met was. The case involved defendants that had installed water mains along a street with hydrants. A hydrant across from the claimant's house had developed a leak due to the very cold temperatures, this then caused damage to the claimant’s house. The claimant sued for negligence. (Casebriefs.com, 2010). Negligence is a hypothetical legal benchmark to measure the standard expected of people.
The standard of care in negligence relates to ‘did the defendant breach the duty of care?’. If a defendant owes the claimant a duty of care, they will not incur any legal liability unless they have breached that duty of care. This is a question of fact and is determined by measuring the conduct of the defendant against that of a reasonable person in that exact same situation (the standard of care). The case of Glasglow Corporation v Muir (1943) shows the application of ‘did the defendant breach the duty of care?’. In Glasglow Corporation v Muir, a group of children entered a tearoom and one of these children, known as the claimant, got scaled by the upturn of a pot of tea. There was the issue whether the defendant, which was the owner of the tearoom, was liable for what had happened in the tearoom to the child, the claimant. The defendant had a duty of care towards the people in the tearoom, but it was not reasonably foreseeable that a child who entered the room would be scalded. Therefore, the decision held in this case was ‘not liable’. The breach in the standard of care must have caused some sort of damage or an injury. The damage or injury must be proven for there to be a successful claim of negligence. The defendant owes a duty of care when it’s seen as reasonably foreseeable that the defendants' acts could have caused those damages or injuries, harm to that claimant. (Weir Bowen LLP, 2019).
Establishing that a defendant has breached the duty of care is determined by assessing the standard of care that should have been achieved, which is often said to be a question of law and then whether the defendant had, in fact, met the standard of care, often said to be a question of fact. There will always be those two questions when the breach of duty requires the defendant to have been at fault by not fulfilling their duty towards the claimant. The first question being the question of law and the second question being the question of fact. The breach of duty solely relies on whether the defendant fails to meet the standard of care required in tort law.
The standard of care is usually judged objectively. The objective standard includes the person to prove, that beyond reasonable doubt, that a reasonable person would have not acted as the accused had done in those circumstances of that case. The objective standard of care is a determination of whether a duty of care has been breached, and therefore, the law adopts the objective standard of what they call the ‘reasonable person’. This doesn’t normally reflect the personal characteristics of the defendant. (philosophy-question.com, n.d.). The court will apply the test of what the ‘reasonable person’ would have done in the defendant's position. An effect of this test is that it doesn’t consider the individual's disabilities. The setting of the standard of care is depends on what the objective of the negligence formula. If the objective is to compensate the claimant for their loss, then it is considered that the claimant has an interest in to set the standard as high as they possibly can. In the case of Nettleship v Weston (1971), the defendant was a learner driver that was having driving lessons of the claimant. The claimant was consequently injured because of the defendants negligent driving. It was held that every drive, including learner drivers, owe a duty of care and that they would be judged by the standards of an average driver. ‘The learner driver may be doing his best, but his incompetent best is not good enough. He must drive in as good manner as a driver of skill, experience and care’. (Cooke,2019). Denning Mr stated “in all that I have said, I have treated the defendant as the driver who was herself in control of the car. On that footing, she is plainly liable for the damage done to the lamp post and she is equally liable for injuring Mr Nettleship, the claimant. The defendant owed a duty of care to each. The standard of care is the same in either case. It is measured objectively by the care expected of an experienced, skilled and careful driver. Mr Nettleship is not defeated by the maxim volenti non fit injuria, which is known as consent. He did not agree, expressly or impliedly, to waive any claim for damages owing to failure to correct her error up to the standard. But his damages may fall to be reduced owing to his failure to correct her quick enough. Although the judge dismissed the claim, he did (in case he was wrong) apportion responsibility. He thought it would be just and equitable to regard them as equally to blame. I would accept this apportionment. (50%) …. (We are) moving away from the concept: ‘No liability without fault’. We are beginning to apply the test: ‘On whom should risk the fall?’ Morally the learner driver is not at fault; but legally she is liable because she is insured...” Cooke, J. (2019). Law of tort. Harlow, United Kingdom: Pearson Education Limited. Pg. 189. This case shows that sometimes it can seem unfair to the defendant. 
The reasonable person is a big part in the breach of duty and its relation to the standard of care. The liability in negligence is based on fault, so there always needs to be some blameworthiness. Liability will only be imposed if their conduct has fallen below the standard of a reasonable person. The reasonable person is a device used to determine the breach of the standard of care, it is a test, the ‘reasonable person test’. The ‘reasonable person’ was once known as the ‘reasonable man’ and is still sometimes referred to that in some cases, it was changed to ‘reasonable person’ due to subjective criticism. The ‘reasonable person’ test is judges who determines reasonableness. The test is based on what judges effectively think is reasonable conduct. The reasonable person is a fictional character and the decision as to negligence is a judgement made by the judge themself.
Establishing the standard of care is how much care a reasonable person would take, and a person to take into account is a junior doctor. In any claim for any sort of medical negligence against a junior doctor, the court has to consider whether the junior doctor has or has not breached a duty of care to the patient. In the case of Andrews v Greater Glasglow Health Board (2019) CSOH 31, where the claimant’s wife had attended hospital and was seen by a junior doctor, who discharged her from the hospital. Before discharging her however, the junior doctor discussed the patient on the phone with an on-call consultant. The patient however, subsequently sadly passed away. The patient’s partner, the claimant, believed that the juniors doctors' decision to discharge his partner from the hospital was negligent. He believed that his partner should have been offered admission into the hospital. In the junior doctor’s case, he pleaded that he had discussed the patient’s case with the on-call consultant and that on-call consultant approved the decision to discharge the patient from the hospital, therefore the junior doctor was absolved of liability for failing to advise the patient to be admitted to the hospital. Nevertheless, the on-call consultant was not told the correct information and the judge of this case held that “approval of the proposed discharge was based on inaccurate information. For that inaccuracy the junior doctor must, in my view, be held liable”. (Barhey,2019). 
The modern way to judge a doctor by the standard of skill and care appropriate to the role they were fulfilling. In the case of Wilsher v Essex Area Health Authority (1988), the defendant who was represented by an inexperienced junior doctor, was there by accused of negligence. The junior doctor had injected an overdose of oxygen into the lungs of the patient, a new-born baby, during postnatal care. After the injection, it was discovered that the baby had problems with its eyes after the postnatal care injection. An overdose of oxygen in the lungs can be a cause of blindness, however the junior doctor, the defendant had been held not liable for the new-born's injury in its eyes, as it was foreseen that it was more probable that another factor was the fault of the new-born baby ‘s blindness. But the Court of Appeal, however, interjected and used the case of McGhee v National Coal Boar where the term “apparent increase in risks” was first used. The Court of Appeal claimed that the hospital broke its obligations, and the child’s risk of injury in its eyes was increased as a result of the junior doctor's negligence. The Court of Appeal held the hospital to be liable for the child's injury, its blindness in its eyes. Breach of duty was therefore established. In some case if the doctor does not have the right degree of skill needed for their role in which they play out, then the hospital will be held liable, or more importantly the hospital authorities will be held liable for putting that doctor in a position where the role they were given was too advanced for their abilities and skills. (View all posts by John-Paul Swoboda, 2017) (Wilsher v Essex Area Health Authority [1988] Evidence, n.d.)
There are factors that can higher or lower the standard of care. This can include the seriousness of the injury or damage. The seriousness of the injury or damage done is considered by a reasonable person. The more serious the injury or the damage is, the greater the standard of care is required. Also, if the defendant in the case is aware of a certain person being at an enhanced risk of a serious injury, then the standard of care or the obligation to take care is increased. This was seen in the case of Paris v Stepney borough council (1951) AC 367 (Bailii.org. 2021). In this case the person had an accident which resulted in them losing sight in one of their eyes. He lost sight in his eye while working as a mechanic for the defendant, who was a local authority. Before the incident had accrued, the defendant had the knowledge that the claimant was already blind in one eye. Therefore, safety goggles should've been provided to the claimant to do the work as a mechanic. The House of Lords held that the probability of the injury to the claimant's eye was small, but the consequences and seriousness of the injury was very serious. Therefore, the defendant should have taken extra precautions and care to provide safety goggles to the claimant.
Although the standard of care is usually judged objectively, age can also be a factor. A child is usually judged by the standards of a child of the same age. This was seen in the case of Orchad v Lee (2009) where the claimant was a school dinner lady and she sustained injuries when a 13-year-old boy ran backwards into her while playing the game, tag with his classmates. The dinner lady sued the boy in the tort of negligence. The issue was whether the defendant, the child, had breached his duty of care and the relevance of the boy’s age. (www.casemine.com. n.d.)
In professional negligence cases, provided that the defendant has required standard for the said profession, there is no negligence. The court will always ask what is and would be expected of a professional according to the expertise that that professional holds. No unrealistic standards of skill and knowledge will be demanded. A solicitor will be required to show the skill of the average solicitor, a lawyer will be required to show the skill of the average lawyer and a plumber will be required to show the skill of the average plumber. The test here is still objective. In the case of Bolam v Friern Hospital Management Committee (1957) there was the allegation that a doctor was held negligent in administrating electro-conclusive therapy to a patient without giving that patient a relaxing drug, and therefore, the patient suffered a fractured jaw. This case shows that a professional person will not be in breach of the standard of care expected of them if they show they acted as other reasonably competent professionals would have acted in that same situation. The judge stated “in one case it has been said that you judge the standard of care by the conduct of the man on the top of a Clapham omnibus. He is the ordinary man. But where you get a situation which involved the use of some special skill or competence, then the test whether there had been negligence or not, is not the man on the top of the Clapham omnibus because he has not got this special skill” “The test is the standard of the ordinary skilled man exercising and professing to have that special skill”. (Healthcare, Ethics and Law, n.d)
The Bolam case resulted in the Bolam test which was qualified by the Hofl in Bolthio v City and Hackney Health Authority (1997). Hofl held that expert evidence indicating the prevailing standard of professional skill must be logically supported. The mere fact that an expert can be found to support the defendant's opinion may not be sufficient evidence to support his contention that they acted as a reasonable doctor would have acted. The judgement of the reasonable practitioner must be logical, rational and consistent, as shown in the case of Chester v Afshar (2004).
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