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Separation of powers is the theory that the three arms of states should work independently and no one individual should have the authority or the power to have roles across the three arms of the state. (Benwell and Gay 2011). The separation of powers is upheld so that one person or an organisation are unable to hold too much power, and there are safeguards in place to prevent this. Even though the three arms of states overlap with one another, they all have their independent roles.  The three arms of state are the Judiciary, the Executive, and the Legislature. (Welsh Government 2022). The three arms all have different roles. For example, the legislature is the law-making body, therefore they have the powers to make and amend laws. The executive is the UK government, and they have the power to oversee the running of the country. Finally, the judiciary is the UK legal system. 

There are two main theorists that have an opinion on the theory of separation of powers; John Locke, and Baron de Montesquieu. They held a similar ideology when it comes to the separation of powers. This was that if one person or body holds all power across the three arms of states it will have dire consequences. In countries such as the United States there is almost a complete separation of powers. This is because in the United States, there is a written and entrenched constitution. (United States Court 2015). However, within the United Kingdom, even though there is a theory of separation of powers, there is no complete separation. This is as there are overlaps due to some responsibilities and roles being split between the different arms. (Welsh Government 2022)

The Constitutional Reform Act 2005 was passed because of criticisms of the Lord Chancellor having too much power across the three arms of state. This Act introduced several changes, such as the introduction of a Supreme Court that would work separate from the House of Lords. Another change that was implemented was that the title of Lord Chancellor’s title was changed to Lord Chief Justice. Also, there was a change on how Members of Parliament could act. The changes meant that members of parliament must respect the independence of the judiciary and not influence decisions made by judges. (Courts and Tribunals Judiciary 2022) These changes further entrenched the rules and theories of separation of powers because it divides the power and does not give too much power to one body or individual. 
Even though the Constitutional Reform Act 2005 was implemented to further protect the separation of powers, there is a considerable overlap amongst the three arms. 

Even though in theory the three arms of state should be kept separate, there is some overlap amongst the arms of state. An example of this can be seen between the legislature and the executive. One such overlap is the relationship between Parliament within the United Kingdom and the Prime Minister and the Cabinet members. European Commission. (2021). Another overlap between the executive and the legislature is the fact that Government Ministers also have the power and authority to act as individual Member of Parliaments. Government Ministers are Members of Parliament and Members of the House of Lords. UK Parliament (2022). They carry out this work by helping pass legislation through Parliament. Institute for Government (2022). This could be seen to be a problem because they have roles and responsibilities across two arms of the state, and it could be argued that their powers go beyond what is intended as separation of powers. Another problem with this overlap is because of what is known as the “payroll vote.” This vote means that the member of Parliament and ministers are forced to vote for the Government of the day otherwise they will lose their jobs. BBC (2008). The “payroll vote” also then puts pressure on other members into voting a particular way. This means that the “payroll vote” automatically leads to a bias for the Government in charge which may not apply if the executive and legislature were kept completely separate from one another. In order to counteract this, John Major suggested that the number of ministers be cut to prevent such a large automatic bias, and to uphold the idea of Parliamentary sovereignty. The Telegraph (2009). A disadvantage of this overlap is the fact that the more Government ministers there are employed, the more it gives the ruling government more power. This is because they have more guaranteed votes as opposed to if there were less ministers. 

Another overlap between the executive and the legislature is the fact that the Prime Minister is usually the head of the executive and is usually a majority leader in the leading party of the legislature. Welsh Government (2022). This is a major overlap because the Prime Minister has power over two arms of state. 

Even though there are disadvantages of the overlaps between the arms of state there are some advantages also. One advantage of this overlap is the fact that the overlap allows for delegated legislation to be processed easier. This is easier because of the overlap because they can easily communicate with one another and can decide on the legislation easier. However, several bodies feel that the changes made by the Constitutional Reform Act 2005 provides the United Kingdom with a stronger judiciary. This is because even though there is an overlap between the executive and the judiciary, the judiciary has become more independent since the passing of the Constitutional Reform Act 2005. Hazell (2014). Another advantage of such overlaps is it protects the idea of separation of powers the best it can. This happens because the three arms of state use checks and balances to ensure that one arm does not hold too much power to make decisions without being scrutinised. 

Checks and balances have been implemented throughout the arms of state to protect the rule of separation of powers and so that one individual arm of state does not amass too much power. Kavanagh, Carolan and Montesquieu. (1748). One such method of checks is a judicial review process. This process allows the courts within the hierarchy to scrutinise whether the actions of bodies within the three arms of state are acting within their rights.  This is an effective way of upholding separation of powers because this process means judges must be independent and cannot be working with the Government. This also means that they cannot be influenced by Parliament in any way. Benwell and Gay (2011). One example of judicial review is in the case of Detention Action v Secretary of State for the Home Office (2020). Another way the theory of separation of powers is upheld is by individual committees. These committees are comprised of members of Parliament, and some members of the House of Lords. These groups are a form of checks and balance because they analyse the decisions made by Government departments and then scrutinise certain aspects of their work. 
Examples of this are spending, and their individual policy. UK Parliament (2022). This protects separation of powers because it means that the Governmental departments do not have free reign to act in any way they please because there are people constantly reviewing their actions. This is an effective way of protecting separation of powers because it puts limitations on what the Government can pass and implement. 

The House of Commons Disqualification Act (1975). This certain Act of Parliament upholds and protects separation of powers because it disqualifies certain types of people from being Members of Parliament. This Act states that members of the civil service or people who hold any role within the judiciary. This means that people cannot hold roles within the Judiciary and Legislature. This prevents people from obtaining too much power. This is an effective method of protecting separation of powers because it maintains separation of powers by not allowing people to hold roles within the three arms of state.

Another Act of Parliament that safeguards the theory of separation of powers is the Fixed-term Parliaments Act 2011. Before the passing of the Act, the Prime Minister could bring forward the general election date, thus providing the Government with an unfair advantage in the upcoming election. Warwick Knowledge Centre, (2021). Since the passing of the Act, the election date can only be brought forward from the standard five year period if two thirds of the House of Commons agree to do so. UK Parliament (2022). This method of protecting separation of powers is effective because it means that the Government cannot make decisions on a when a general election is held, and it keeps the current Government from holding power beyond what they should. 

Another way separation of powers is protected is through debates in the House of Commons in Westminster. These debates are crucial in protecting the theory of separation of powers because it allows the Members of Parliament to look at the laws that are being made and created and vote on whether they can continue or not. UK Parliament (2022). It could be argued that this is the most effective way of protecting separation of powers because before a Bill can become an Act it needs to pass through the House of Commons. At this process the House of Commons can suggest amendments or block the bill before it can become an Act. This process allows other bodies to regulate each other and to block absurd legislation from being passed. 

In Conclusion, even though the theory of separation of powers is to keep all three arms of state separate and functioning independently there is clear overlaps as stated above. It could be argued that these overlaps undermine the theory of separation of powers and that the English and Welsh legal systems do not adhere to such theories. However, on the other hand the fact that there are checks and balances in place means that there is a separation of these powers because all the arms of the state keep each other in check to ensure that one individual body or group does not obtain too much power in todays society. However, it could also be argued that the “pay roll vote” completely undermines separation of powers because it puts a large amount of power with the Government due to the fact that they know that they have backing from ministers. This is because said ministers are strong armed into voting with the Government. Alternatively, cutting the number of ministers would improve this issue because it means that the Government would have less automatic backing. Therefore, they may act differently because they would have less power to do so. With all aspects considered the English and Welsh legal systems do a good job of allowing overlaps between the three arms of state w adhering to the theory of separation of powers. 
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