QUESTION 1
Consider whether the defence for insanity is fit for purpose or needs reform. Discuss. 

This essay will outline if the current common law defence of insanity is fit for purpose still, or is in need of reform. This essay will investigate some of the criticisms of the M’Naghten Rule which is still implemented in courts across England and Wales today, a rule that was implemented by the House of Lords back in the mid-19th century. It will also look at the recommended changes to this part of the law and what actions have been taken thus far to amend the rule, as well as if this rule has become outdated in present times.
The House of Lords introduced the law in 1843 to establish a defence for the case of insanity. In the M’Naghten Rule’s, the defendants criminally liability depends on if he or she were able to distinguish right and wrong at the time of their actions. As stated by the judge at the time of the ruling directed the jury by saying that “the question to be determined is, whether at the time the act in question was committed, the prisoner had or had not the use of his understanding, so as to know that he was doing a wrong or wicked act.” [LawTeacher 2013]. As vague as this may seem this has been the legal standard for courts across England and Wales for 177 years. At the time there was public outcry as people believed a defence of insanity was an unfair escape from justice. Historically, insanity had no fixed medical definition. It was more a factor in determining punishment than in deciding guilt [Gerber, R.J., 1984]. 
A criticism of the rule is a lack of correlation between the rule, where physical illnesses such as epilepsy and diabetes are considered worthy causes, and Section 1 of the Mental Health Act 1983 where detainment of an individual under the act is clarified as ‘’any disorder or disability of the mind’’ [Mental Health Act 1983, 2015]. This has caused some confusion on what the grounds for a disease of the mind are. This is shown in R v Kemp [1957]. Although this does leave a grey area within what are the definitions of disease of the body and disease of the mind in relation to the rule. Critics of the rule will say it is confusing, but it is worth noting that even from a medical standard there is no general medical opinion upon what category of diseases are properly to be called diseases of the mind. The defence of automatism can become a grey area when the defence relies on it in the form of medical conditions that can be brought on momentarily. Such as epilepsy. In which case the burden of proof is on the prosecution to show that the evidence proves beyond reasonable doubt that lack of understanding of the committed act was not down to an epileptic episode. This can be seen in Bratty V Attorney General for Northern Ireland [1963]. In this case the defence of automatism was not available to the defendant which prompted Lord Denning to say that any disorder of the mind that ‘’manifests in violence’’ and is ‘’prone to recur’’ is a disease of the mind [LawTeacher 2013]. It could be well argued that in the cases where the disorder had only manifested once and that one time being a violent outcome, that the defence of automatism is unfair to use as a solid defence, such as in R V Burgess [1991].
There have been a few attempts to mend the currents defence of insanity under the M’Naghten Rule. The Butler Committee on Mentally Abnormal Offenders proposed a new verdict of ‘not guilty by reason of mental disorder’ in 1975. The Committee recommended that the defence should be available where mental disorder refute the requisite mens rea for an offence and where the defendant was suffering from severe mental disorder at the time of his actions. This new amendment would have seen defences such as epilepsy and diabetes not worthy defences for insanity. Arguebly this would stop unethical defendants who lean on these such defences to ease sentencing for their crimes. Although that is a small minority. 
Ever since the death penalty in Britain was abolished in 1965 the defence of insanity has become a less leaned on defence in courts. There were only 15 findings of not guilty but insane in 2001 [Howe, Mackay and Mitchell, 2006]. In England and Wales, people accused of murder are more likely to plead guilty rather than use the defence of insanity as a finite sentence is more conducive. The insanity defence goes conjointly with the defence of diminished responsibility, under s52 Coroners and Justice Act 2009. Like the phrase ‘disease of the mind’ under the M’Naghten Rules, the phrase ‘recognised medical condition’ is used for diminished responsibility. This act encompasses conditions such as: diabetes, epilepsy and sleepwalking. With this act, a guilty plea of diminished responsibility would be more favourable to the accused as they would more than likely see a manslaughter charge, rather than murder.
In conclusion, this essay has spoken about: the current M’Naghten Rules, criticisms of the rule since its introduction into British law, amendments that have been put forwards and reasons why the law may be now outdated. The rule includes people of physical disabilities, like epileptics and people with diabetes, but not people who think the crime they have committed is morally wrong, even if knowing it is illegal. Meaning psychopaths can slip through the next. That being said, as people are now reluctant to use this defence the rule should now be used in exceptional circumstances. The fact that some still support the judgment of Wilson J in Chaulk, who stated that ‘’It is better for a guilty person to be found insane than an insane person be convicted of a crime” makes the notion of doing away with the defence of insanity unsuitable. 
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QUESTIONS 2

This scenario comprises of two incidents that results in two fatalities to: Lee and Colin. Both committed by Ali, Jennys ex-boyfriend. It seems the incidents were caused by a jealousy on Alis part. The defendant seems to have reacted to the fact his ex-partner has moved onto another relationship, and these incidents are the fallout from that.
The first incident involves Ali and Lee. Ali hits Lee resulting in him being unconscious and later dying in hospital. This comes from Lee, a bouncer, attempting to break up a fight that has occurred. The actus reas of murder can be confirmed with this incident. Ali hits Lee, causing him to later die. Even if Ali did not intend to kill Lee, he did intend to harm him or cause him grievous bodily harm, which is enough for the actus reas to be met. To back this up the ‘Thin Skull’ Rule says that the defendant must take their victims as they find them. Meaning that injuries or death can’t be blamed on the victim's health. In R V Hayward [LawTeacher. November 2013], this rule can be seen. The defendant caused an abnormal heart condition which killed the victim after a stressful argument. Although the defendant did not intend for their actions to be fatal, this is did not matter and the actus reas was met. You must take everyone at ‘skin value’. As they were at a bar on Wind St, it is reasonable to believe that the defendant may have been intoxicated. Even if the defendant had been drinking this would not impede on the mens rea element of intent as the defendant was voluntarily drinking and knew that alcohol would impede his decision making. The mens rea element is also confirmed as the defendant intended to cause GBH by throwing a punch at the victim. An example of this is R V Cunningham 1957 [LawTeacher, November 2013], where the defendant's actions, even though not ill indented to his mother-in-law, ended up poising her and as a result he was liable. Although his intent may not have been to kill the victim, by throwing that punch he knew he would’ve at least caused GBH, and that is enough to tick the mens rea for a murder charge. With this incident there are good cases for either an involuntary manslaughter charge, or possibly a murder charge. I would presume it’d be for the jury to decide, but strong cases for either can be put forward. 
The second incident is a little more straight forward. The actus reas is the stabbing of Colin from Ali, which also ties in with the mens rea. He knew the consequences of stabbing the victim and must have planned on committing the crime beforehand as he had brought the knife with him to find the victim after he had left work. In the context of murder, it is important to prove that the defendant has accelerated the victim's death by more than a negligible amount. The defendant stabbed the victim and then ran away, resulting in him dying through blood loss, so that proves the acceleration. In R V Clinton [LawTeacher, November 2013] the defendant loses control through jealousy, much like this incident. The argument for loss of control due to jealousy did not hold, meaning that in this case the defendant would most likely not be able to lean on that defence either for a lighter sentence. The defendant would’ve known that stabbing the victim would've caused death, or at least GBH. This can be seen is R V Woollin. Reckless behaviour resulting in death still makes the defendant liable for a full murder conviction. I would advise the client that he would be facing a murder charge here, this is because there is both a clear actus reas and mens rea to the defendant's actions. 
Over the course of these two incidents, I would advise the client that he, the defendant would be looking at two accounts of murder or best-case scenario, one account of murder and an account of involuntary manslaughter. This is due to the fact that for both crimes the actus reas is without doubt causation of both lives lost. In situation one, there is room for discussion with the intent in regard to the mens rea. However, because the defendant would’ve intended to cause at least GBH by throwing that punch it can conclude that the mens rea element is there. Intoxication would not be an omission as the defendant was voluntary intoxicating himself, hence was aware of the risks. In situation two the defendant ticks the actus reas by stabbing and leaving the victim. The mens rea is also confirmed as he brings a knife with him and waits for the victim to finish work. This is a premeditated fatal attack and ticks all the boxes for a murder charge. Depending on previous convictions and sentencing, Ali could look to face two life sentences.
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