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Reforms to the Non-Fatal Offences against the Person
The 1861 Act lists offences against the person that do not result in death of the person. However, the Act is marred with problems some of which are common in the whole Act such as outdated language and some of which are specific to particular offences.
1. Particularity of Offences
The 1861 Act creates particular offences that fall under the same subject matter as opposed to general offences. For example the act provides for causing injuries of particular types (e.g. wounds, burns) and by particular means (e.g. shooting (s.18), poisoning (s.23) and explosions (s.29). Furthermore, sections 28-39 of the Act, lists a variety of offences relating to the same offence of using explosives in an irresponsible manner. The problem with such particularity is the creation of unnecessary details that prove complex. Furthermore, such particularity does not follow the definition of offences such as murder and manslaughter. The offence of murder does not involve particular offences of “causing death by stabbing, shooting, poisoning” but a singular offence of murder (Law Commission, 2015, p.51). Non-fatal injuries should also be defined in similar manner. 
Recommendation:  The 1998 Draft Bill attempted to cure this defect. The Bill created only two categories of injury offences: offences resulting into serious injury and those resulting into general injury. 
The Bill also retains the particular offences but creates a singular offence for each of them. For example instead of four offences on causing actual injury by misuse of explosives, there is a single offence that prohibits use of explosives that may threaten to cause injury or serious injury (Law Commission SCP, 2014, para 3.18).  
2. Archaic language
The 1861 Act contains archaic terms such as penal servitude, detainer and grievous. When reporting on these terms the Law Commission (2015) noted that: 
Terms such as “detainer” (a term from the long-dead language Law French) and obsolete terminology (such as “penal servitude”, which originally meant a sentence involving hard labour but is now deemed to mean imprisonment) can be confusing even to professionals, and certainly harm the accessibility of the law to lay people.
Recommendation: That outdated and archaic terms be repealed and be replaced by word that are in more common use.
3. Lack of clear hierarchy among the offences. 
The 1861 Act provides a hierarchy that is marred with flaws. Section 18 and section 20 offences are the more serious offences since they result in Grievous Bodily Harm (GBH). The section 47 offence is less serious than the two since it results in Actual Bodily Harm (ABH). However, the maximum sentences for section 20 and section 47 are the same (5 years imprisonment). 
Secondly, sections 18 and 20 lay undue emphasis on wounding and do not represent the seriousness of the injury. The practical problem presented is that “a wound can be quite minor and nevertheless constitute the offence under section 20 or even section 18” (Law Commission, 2015, para 3.4).
Recommendation: There should be a new offence that does not grant any special status to wounding. The distinction should between the levels of seriousness of the injury caused. Thus, there should be serious injury offences instead of offences causing GBH and injury in general instead of offences causing ABH. Injury should include physical injury and mental injury. In R v Ireland and Burstow, the court held that psychiatric (mental) injury should be considered as actual bodily harm. Serious injury should be “really serious” or of “exceptional gravity” (Law Commission, 2015, para 4.4.). In DPP v Smith (1961) GBH was interpreted to mean “really serious harm”. The definition was later confirmed in R v Saunders (1985). ABH was interpreted in R v Miller (1954) to mean: “any hurt or injury calculated to interfere with the health or comfort of the victim” (Lynsky). There should also be offences that cause minor injury.
4. Mismatch between the state of mind and the actual conduct of the defendant.
Section 20 and section 47 offences are constructive liability offences (Law Commission, 2015, para 4.49). Constructive liability implies that “a person may also be held criminally liable for any consequences resulting from his unlawful conduct”…even if the person did not foresee or intend such consequences (Bahrain, 2020). The doctrine imposes liability where a person foresees some level of harm but causes greater harm than the one foreseen (Law Commission, 2015).  Under section 20 the defendant may either wound a person or cause GBH (serious injury). However, they “need not intend or foresee a risk of serious injury: it is enough to foresee a risk of any injury.” The defendant will thus be liable for causing a serious injury while they only foresaw only some level of harm. 
Similarly section 47 imputes liability for ABH where a defendant does not foresee any risk of physical harm (ABH) but only foresees or intends to commit assault or battery. The effect of the provisions is that the defendant is “unfairly held to blame for results that he or she did not intend or foresee” (Law Commission, 2014, para 2.6).
Recommendation: The 1862 Act should be reformed such that the principle of correspondence as opposed to that of constructive liability applies. The principle of correspondence provides that: “every actus reus element of a criminal offence must be accompanied by a corresponding mens rea requirement” (Cornford, 2014). Thus, an offender must have intended or foreseen the result of the offence they committed. The principle will then give rise to the offences of “intentionally causing serious injury, recklessly causing serious injury, intentionally or recklessly causing injury and intentionally or recklessly applying force or causing impact, or causing a person to believe that such force or impact is imminent.” The offences were preferred by the Home Office Draft Bill 1998.The first offence requires that the defendant intends and actually causes serious injury. The second offence requires that the “offender must foresee the possibility of serious injury. Foreseeing the risk of some harm is not sufficient” (Law Commission SCP, 2014, para 2.13). The third offence requires that the defendant intends or foresees the risk of any injury. The fourth offence covers assault and battery.
5. Offences that serve no purpose
Section 36 provides for the offence of obstructing a clergy man in the discharge of his duties, section 37 provides for assaulting a magistrate that preserves a ship wreck and section 26 provides for endangering the lives of apprentices and servants by not providing them with food. The Law Commission (2015) reported that in the recent years there was little or no prosecution for the above offences since they rarely happen. The Commission further reported that clergy men were not special groups of the law and assault on them should be regarded the same as assault on other groups such as teachers. Regarding apprentices, the Commission reported that “such matters should be left to employment or health and safety legislation” (Law Commission, 2015, para 5.91). 
Recommendation: abolition of the offences of obstructing clergy, assault on magistrate for preserving a wreck and endangering lives of apprentices and servants by denying them food.
6. Threats to Kill
The 1861 Act provides for the offence of threats to kill (s.16). For the offence to occur, the recipient of the threat must fear that the threat should be carried out. The person need not be certain that the threat will be carried out (Law Commission, 2015).
The Law Commission (2015) states hat several issues arise from the offence: whether the offence is needed at all, whether threats to other forms of violence may be included, whether it should cover conditional threats and whether there should provision for jurisdiction. 
The answer to the first issue is that yes there is need for the offence because almost similar offences spelt out in the Public Order Act (1981) do not reflect the gravity of the offence. With regards to the second issue, the Law Commission (2015) reported that there was consensus that the offence should cover death threats, threats to serious injury and threats to rape. The three kinds of threats have one thing in common: they are serious or grave threats. 
The offence should also include conditional threats “whether or not the condition relates to the victims conduct” (Law Commission, 2015). The rationale behind the inclusion of such a provision is that many threats take the form of “unless you do so I shall do so…”  The need to include a provision on jurisdiction is for the provision to be in tandem with the guidance provided in the Serious Crime Act 2007. Under the jurisdiction provision, the threat should take place in England or Wales, should be carried out by a British citizen and should be carried out in either England or Wales or in a “country designated as party to the 1977 European Convention on the Suppression of Terrorism, India or the United States” (The Suppression of Terrorism Act 1978, s.4&5).


7. [bookmark: _GoBack]Poisoning Offences
The 1865 Act provides for 3 poison offences. Section 22 provides for the offence of administering chloroform or other stupefying substances with intent to commit a crime. Section 23 provides for the offence of administering poison with the intent to endanger life of cause GBH. Section 24 lists the offence of dispensing poison with the intention of injuring or annoying the recipient. 
Recommendation:  There should be a “single offence of administering a substance knowing that it is capable of causing injury” (Law Commission SCP, 2014). The Law Commission (2014, para 3.14) posits that the rationale for this is that “there is no need for any offence of causing actual harm by poison.” The offence should be that of creating danger not one of causing actual harm. The reason for this is that naturally poisons are dangerous substances and “to prosecute only when the harm is done is to intervene too late” (Law Commission SCP, 2014). 
8. Explosions and dangerous substances
Offences under this category are provided for in sections 28 to 31 of the 1865 Act. 
Recommendation: In accordance with the proposed reform of forming general offences as opposed to particular offences of the same subject matter, there should be two offences relating to misuse of explosion. The first is the offence of using an explosive with the intention of causing serious injury and the second, is the offence of using explosives with the intention of causing injury. The distinction between the two is in the gravity of the foreseeable danger. The rationale and justification for punishing an offender for causing danger rather than actual harm using explosives is similar to that in poison offences.
9. Railway Offences
The offences are provided for in sections 32 to 34 of the 1865 Act. They include: placing things on the railway with the intention of   endangering life, throwing objects at a railway carriage with similar intent and endangering the safety of any person travelling by rail through an unlawful act or omission. 
Recommendation: Like in the case of explosions and poisons, the reformed Act should provide only for the offence of causing danger on railways.
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