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Alternatives to Traditional Tendering
(Reflecting on ‘The Perfect Storm’ article published in The Building Engineer Journal, 2021)

Before I begin to dissect this article and delve into wider research surrounding the matter, I believe it is of utmost importance to remember that James Cash is not the first to make these observations! Dating back to 1944 with the publication of the Simon report: The Placing and Management of Building Contracts the practice of open tendering was criticized whilst then needs for the design process to adopt a more collaborative approach was emphasized. These views were echoed and elaborated on in 1998, with the release of the Egan report: Rethinking Construction calling to replace competitive tendering with long-term relationships. Are we finally moving towards a system that promotes collaborative working? Or will our seemingly booming industry continue to operate as it has in the past?

Traditional Procurement
Prior to any design work or negotiations with potential contractors, the Clients must first decide a procurement strategy for the proposed project. Traditionally, under the JCT forms of contract, we have seen the conventional procurement strategy used – where the Client directly appoints an independent Architect with a profession services contract. The Architect in-turn would select an Engineer and Quantity Surveyor to produce the design and tender pricing documents, whilst effectively managing the construction on behave of the Client post-tender. As pointed out by Murdoch and Hughes (2008, P. 11) this is a common problem within the construction industry because it can be difficult to effectively build a team when the members are situated in different geographical locations and come from separate organizations with their own individual ambitions. Also, due to the nature of the industry, changes to personnel are frequent and can cause a disturbance, not just to the Client but to the whole construction process. To aid in a smooth delivery a precise specification should be set early, allowing all members to focus on the highlighted end-goals of the project. The Client must also ensure proper procedures are followed, so in the instant of a personnel change variations can be clearly examined. 

When the design is finalised, the Client would need to enter another separate contract to undertake the physical construction works. Multiple Contractors would be invited to enter a rigorous tender process, consuming vast amounts of their resources and time. Interestingly, research by Fitzpatrick (2015) indicates that firms who spend longer preparing a tendering are more often successful. However, this is unfortunate when you consider that contracts are awarded prominently by assuming that lowest cost is best. Firms that spend extended time tendering are technically nit-picking to reduce their price where possible, instead of trying to improve on quality with innovative methodology.

Lowest cost also comes into consideration when the Client is appointing their own team. Subsequently, Consultants, and Contractors alike, cut costs wherever possible when competitively tendering to secure potential work. Which results to, as summarised by Latham (1994, P. 45) services are reduced; minimal or no site visits and no allowances made for revisions to design with the hope to claw back money though variations. Furthermore, less attention is paid to the Clients initial enquiry and similar designs are production to reduce the level of commitment required, which is considered to cause more environmental concerns and an overall higher capital cost in construction. 

The Client is ultimately left with poor services along with mounting costs and uncertainties from variations. The separate contracts effectively leave the Client’s construction team battling with the Contractors by use of contractual loopholes to recover losses and secure the most profit. To mitigate these potential issues Client’s must move away from the “contractual and confrontational culture” (Egan, 1998, P. 19) that is created by lowest cost tendering and choose a procurement route that promotes collaborative working and considers what is best value for money oppose to best/ lowest cost. 


Management Contracting 
A transition from the traditional procurement route is management contracting. Through this process the Client can approach an “independent architect and design team” (Murdoch and Hughes, 2008, P. 61) to complete the design works. This allows their expertise to be contributed at an early stage of the project whilst they take on the role of the management contractor. However, no physical construction works are undertaken by the management contractor. Instead, as the name implies, their sole purpose is to manage the construction, with all works being complete by sub-contractors. The management contractor will categorize work packages – sub-structure, services, external walls, etc – to be issued for tender, seemingly following the traditional process. The successful sub-contractor for each work package enters a direct contract with the management contractor, legally allowing construction to take place.

Clients may find this strategy beneficial where large volumes of commercial risk have been identified because the risk can be contractually transfer to the works contractors. The distribution of risk means that the management contractors is not legally liable for any defects caused by the works contractors. For that reason, Murdoch and Hughes (2008) comment that this procurement route is favoured by management contractors because they have equal status to the professional consultants, with little risk on themselves but a contractual channel between the Client and the works contractors. 

Additionally, thus strategy can be implemented when working on projects where completion time is the driving factor for deciding a procurement route. An overlap between the initial design and construction is encouraged, unlike with traditional procurement. As a result, work can commence on site prior to the final design being issued, decreasing overall construction time dramatically when taking time to revise designs into account. The process is relatively straightforward to set-up for the Client given that the management contractor is appointed adequately, both the NEC & JCT have versions of management contracting. 

Although there is an effort to move away from traditional procurement by working collaboratively at an early stage of the project, I personally feel this procurement method still has downfalls. One potential flaw is that the management contractors’ costs are reimbursed with a fixed percentage fee on top by the Client. More importantly lowest cost tendering is still apparent. There is a very tight and competitive tender process for all the works contractors. As with traditional procurement, works contractors will shave down their quotes by providing minimal services with the aim of recovering money through variations. 
“The depression of prices hoped by applying this tendering mechanism, if it is successful, will result in a far greater likelihood of cost overruns for each package. Ultimately, there is even the risk that works contractors will screw down their prices so far that they become insolvent.” (Murdoch and Hughes, 2008, P. 63)

Equally as troublesome, there is no incentivisation for the management contractor to be commercially assertive when assess the variations or agreeing final accounts, because of the cost reimbursement. Due to the fixed percentages fee, the management contractor will receive more profit purely just be spending more. The guarantied return on expenditure can also lead to complacency causing quality to reduce over-time. To conclude, through this method the Client may get a cheaper tendered price than compared to traditional procurement, but the impact can be detrimental!







Design & Build Procurement
Another alteration to procurement is design and build - a procurement strategy which transfers the design responsibilities from the Client’s construction team over to the Contractor. Following the introduction of the “JCT Standard Form of Building Contract with Contractor’s Design (CD 81) in 1981” (Boudjabeur, 1997) this procurement route has gained popularity with unexperienced Client delivering standalone projects. Since then, several independent design and build contracts have been excepted by the industry, including the ICE Design and Construct, the Association of Consultant Architects ACA/2 & the NEC3 Design and Build. These contracts allow for a much-needed departure from lowest cost tendering.

The ability to transfer contractual risk to the contractor is appealing to not just one-off Clients with little to no experience, but to virtually all Clients. There is a pronounced need to move away from lowest cost tendering. Instead, high quality, of both workmanship and the final product, must be paramount! Especially when considering how the complexity of modern construction techniques has made it “increasingly difficult for designers to be responsible for all aspects of design of a large project” (Latham, 1994, P. 47) as would be expected traditionally by the Client’s appointed Engineer. 

Alternatively, the Contractor can comment on the Client’s specification and requirements during early negotiations based on previous experience which is promoted with design and build. Highlighting any potential issue which may not have been considered by the lesser experienced Client prior to any design work even taking place. Throughout the entire construction process these same levels of collaboration are what drives a project. The design process is being finalized construction can take place simultaneously, during certain stages of the development. As a result, all parties involved have a greater understanding of the methodology and construction techniques, making the likelihood of variations during construction much less severe. Therefore, placing the design responsibilities on a specialized and experienced Contractor can easily mitigate risks from the Client’s perspective and allow a smoother construction process overall compared with traditional procurement. 

I understand that cost will still be a concern for the Client, due to budgeting and financing. Arguably, design and build may be considered the more expensive procurement routes. Hence, by adopting a 2-stage tender process as detailed by Latham (1994, p. 56) where 3 specialist contractors are invited to tender, with 2 additionally in reserve in case the offer is declined. The Client is left under the impression that they still have some control over the final cost. Additionally, where pricing is difficult in-lieu of a full design the Client can include a lump sum price. Here, all contractors will price a certain item of works with the same value at tender stage that can be re-assessed following the contract award. This gives both the Client and the tendering contractors assurance that the submitted prices are all fair. 

[bookmark: _Hlk94260720]In the first stage a professional services agreement is made between the Client and a single Contractor to produce the initial specification and design. Charges are based on the amount of time spend dealing with each activity. Meaning any amendments to the initial design can be agreed upon with collaborative working and implemented in real-time, whereas traditionally any changes to tender documents could take months for formalise. Moving on to the second stage, Contractors bid to develop the initial design and undertake the construction work, similarly to the traditional route. Some Contractors may offer a “guaranteed maximum price” (Murdoch and Hughes, 2008, P. 45) to reassure the Client, also providing an incentive for a smooth completion so the savings can be shared. The tender process overall is much less competitive, and the Client has a confident understating of all aspects involved with the project after being involved in early negotiations. 

The submitted costs can vary massively between Contractors because of the varying complexity of designs, making it difficult to measure which has the best value for money. To help Client’s properly assess value, the UK governments has officially provided funding to The Construction Innovation Hub to develop a Value Toolkit, A system that will actively measure performance throughout the design process and compare the finished construction against the initial design specification. Providing, as iterated by Richard Harral for CABE when interviewed by Cash (2021, P. 35) a benchmarking facility that incentives the whole supply chain.		


















Partnering
Design and build contracts are the ideal for situation where the Client needs to utilize the expertise of the Contractor on schemes with a specialized design. Although there are some clear benefits over conventional procurement, there is still a divide between Client and Contractor. Making it difficult to form strong working relationships, so the option is not plausible for all types of project. Moving our focus on to more repetitive schemes, or project that span over long durations of time, the Client may wish to share the risk with the Contractor with the ambition of improving efficiency and productivity, striving for “continuous improvement” (Egan, 1998, P. 9) throughout the project. This could be accomplished by partnering. Partnering is seemingly a complete re-establishment of the construction team; a client, one or more contractors, even consultants and suppliers, combine forces under a single contract to effectively become a united standalone construction team under. All risk is identified and distributed between all parties in a single contract. Likewise, the pain/ gain share is also divided between the parties. Leaving behind the reliance on contracts, which as described by Egan (1998, P. 30) can increase the cost end cost of a project significantly whilst adding no value for the Client that is apparent under traditional procurement.

[bookmark: _Hlk93862295]Partnering, also referred to as alliancing, can be the pinnacle of collaborative working in the construction; ideas are shared and problems resolved collectively with increased efficiency, but only when implemented correctly. Cash (2021) notes that the industry must depart from the traditional construction approach and actively manage all aspects of the project, dealing with changes and settling issues as they arise instead of waiting for a more convenient time or ignoring them all together. To elaborate, with the risk being shared between all parties in a partnering agreement it is essential to operate as a team rather than induvial departments/ contracts. Considering how decisions made in the office will affect site works and the supply chain. With communication between all levels, providing solutions instead of passing the blame between each other and trying to claim the extras. 

Assessing, agreeing and even issuing variations and/or additional works under JCT forms of contract can be time consuming due to the technical jargon and procedures that are in place. Interim valuations can be undervalued. Supporting this Murdoch and Hughes (2008, P. 209) report that interim valuations are say nothing about quality of workmanship and are not conclusive. Only the final account itself is an accurate and conclusive measure of works complete – which is a massive issue with the JCT as the Client has “3 months after practical completion” (Fulbridgt, 2010) to issue the final account statement. Partnering calls for transparency at all levels by use of open-book accounting. Therefore, agreeing final accounts becomes less contentious. 

Another notable benefit to partnering is the reduced need for tendering. As we have discussed tendering can become a burden to Contractors, especially if they are unsuccessful due to under-pricing. This is not the case with a partnering agreement. Granted, the preparation, also the first few months after commencement take time to manage and can be perceived as admin heavy; standardizing paperwork, populating spreadsheets and organizing programmes of works. But the hard work the early stages enables efficiencies to be recorded and transferred to the next task. As the contract progresses, the need for admin-based resources decreases, whilst the Contracts is will assured with a healthy flow of work.








Conclusion
Even though, on-paper, the move away from conventional procurement seems imminent, how would it be accepted by the industry realistically? I have previously been involved in maintenance works on the Welsh railway lines, spanning over several different contracts. One being a 3-year minor works framework agreement including 2 other Contractors. A total budget was declared by the Client, then divided taking estimated cost and geographic location into account, so each retrospective Contractors would get a fair proportion of the total budget. After a few expected teething problems and several progression meeting, my team formed a strong relationship with the Client, where the entire process becoming more efficient over time. But the same approach was not used by our competing Contractors. With a seemingly strong workload and secured future turnover the quality of workmanship dropped, and the Client eventually complained of underperformance – resulting in an increase to my organizations budget along with being favoured for any emergency works.  

To summarise, this experience has taught that selecting a procurement route, in many cases can be irrelevant! Success on a project is determined by the commitment by the Contractor. Entering into a partnering or framework agreement can be seen as a tick-box exercise, with little attention paid to what is actually required by the Client. The issue itself is not with traditional procurement, but with lowest cost tendering, which effects all procurement options in some form. Clients need to be re-educated on how to decipher the difference between cost and value - constantly pushing for the lowest cost will obviously decrease quality.
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