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Dear Management Team
Thank you for your email and query relating to BBL’s position in cancelling its contract with Illuminate and bring the service in-house.  See my response below addressing each query.
1. Is this a TUPE Transfer?
For clarity, it must be stressed that there are two types of TUPE transfers:
· Business 
· Service Provision Change
Business Transfer
BBL is not planning to purchase the economic entity (resources and assets) of Illuminate.  Illuminate retains its identity, i.e.  BBL is not buying the business, its trademarks, or acquiring their customers or even transferring the majority of its employees  Therefore, under Regulation 3(1) of the 2006 TUPE Regulation, I do not consider this to be a Business TUPE.
Service Provision Change
Illuminate is currently a contractor and as are terminating their contract and bringing the general electrical fixing service in-house, this could constitute a TUPE transfer under the following conditions:
· There is a dedicated group of 15 Illumiinate employees whose main purpose is to deliver a specific service on our sites, on behalf of BBL, where they spend over 50% of their time – making them “assigned” employees eligible for transfer
· The service provided is on-going as opposed to being on short-term or temporary contracts, and mainly excludes the supply of goods
· At its core, Illuminate and BBL deliver the same activities, which is to provide electrical solution, maintenance and fixing, albeit on different items across the site; one on the produciton line and the other on the general site.  The aim is that a group of employees will deliver those same services in-house.
The above conditions meet the criteria for a Service Provision Change, therefore, this is a TUPE transfer.
Please note that under TUPE, employees mean the following:anyone who provides a service, as an employee or a worker.

2. BBL’s legal obligation under TUPE
Note the following terms used:
Transferor = Illuminate
Transferee = BBL
There are a number of obligations and liabilities which comes with TUPE.  It is recommended that due diligence is applied beyond the liability information provided.  A checklist of the points below should be collated and used throughout the process to minimise risks to BBL, the transferee, inherited from Illuminate, the transferor.
Information
Any employees at BBL whose roles are likely to be affected by the transfer, should be informed of the details of the transfer and how it could affect their employment.  Their representatives should also be informed and finally IWU would also need to be informed as the recognised union of BBL and consult with them.  Where there is no representatives for non-unionised employees, BBL should facilitate its election.

BBL is obligated to provide a “measures letter” to the transferor, which relates to measures and non-measures it will put in places for the transferring employees, in accordance with the transfer, e.g restructure pre-transfer.  Only where there are measures that affected employee’s union and representatives must be consulted.
Important: where information and consultation rules have not been followed by either transferee or transferor, both remain liable to compensation claims by employees affected, except, if the failure for the transferor to comply was caused by BBL’s failure to provide the relevant information.
Liabilities and dismissal
Whilst BBL will enter into a contract with the employees employed by Illuminate just before transfer, it also remains liable for any Illuminate’s assigned employees unfairly dismissed by Illuminate shortly before of the transfer, due to reasons associated with the transfer.  This extends claims of unfair dismissal for those who resigned before the transfer in anticiption of breaches of their T&C.
Further liabilities include the transfers of underpayment, e.g. HMRC penalties for underpayment of national minimum wage and/or national living wage by Illuminate before the transfer.

Terms and Condition (T&C)/Benefits
Employees keep the same terms and condition they had just before transfer.  Therefore, all this information should be gathered and assessed before the transfer to clarify which contractual obligations will transfer over and expected to be delivered to the employees TUPE’d over.  There is no legal obligations to transfer over non-contractual benefits and the transferor has no obligation to declare the contractual status in the liability disclosure.  Please also request information on Benefits promised. It is in the interest of BBL to request clarity on this to minimise any extra expenses and liabilities.  For example, a non contractual Christmas Bonus at the transferor, does not automatically transfer to BBL.  However, contractually, Illuminates employees receive 35 days holidays annually, which will have to transfter over.  Whilst their contractual  basic rate of pay will also transfer, there is no obligation for BBL to increase that rate of pay, which happens to be lower than BBL’s employees, as long as it does not reduce it, which would be a breach of contract and T&C.  Note, the wages need ot remain within the NLW or NMW.  So, please consider if the TUPE’s employees salary will be brought in line with BBL. The T&C will also contain continuity of service inherited from Illuminate, thus inferring further rights relating to termination of their contract of employmen and dismissal.
Pensions
BBL is not liable under TUPE to transfer over the occupational pension scheme of Illuminate.  However, under pensions regulations, BBL is is obligated to provide an adequate occupational pension schemes to those who benefited from one prior to the transfer.  BBL is not liable to providing a final salary scheme, which it offers to its BBL employees, to the TUPE’d employees.  BBL is also obligated to carry over pensions rights which relate to early retirement and redudancy, unrelated to ill health, including death in service rights with transferor will become the transferee’s.

3. Illuminate’s legal obligation under TUPE
There are a number of steps to be followed and to ensure compliance with the law, it is advised that the transferor provides a clear timeline and plan of the different legal stages they should cover, to ensure a smooth and legal transfer.
Informing and Consulting with the Employees
There is a legal requirement to inform Illuminate employees of the transfer as well as the legal, economic and social implications of transfer, as it understands it to be. They should outline the implications for the employees so they can make an informed decision.  All employees who are eligible for transfer, those not transfering but whose roles are affected by the transfer.   It is a legal requirement to inform the representatives in writing, this does not extend to informing the employees directly.  Note that both Illuminate and BBL have the same obligations in relation to informing affected employees.

FEW should be informed and consulted with for the assigned employees which they represent.  If some of the employees to be transferred are not part of the union, their employee representatives should be informed and consulted with.  If there is a small number of employees, they should be informed directly.
Representation
For employees who are not part of FEW and where there are no employee representation.  Illuminate must facilitate an inclusive and fair election of representatives and any further elections where required, i.e, previus representatives have stepped down.
Further information on information and consultation:
· All representatives should be informed of measures in place for employees by new employer.
· All representatives (who were representative at the time of being informed) should be informed in time.  
· Illuminate will only consult on the measures that they will be taking
· Illuminate to allow BBL to consult with its employees, pre-transfer, where there are collective redudancy measure.


Employee not transfering
Illuminate is responsible for paying the salary of employees who does not transfer and resign due to objecting to the transfer – the responsibility extends to paying outstanding holiday pay until the date of the transfer.  Those employees contract are automatically terminated by operation of law on transfer.
Dismissal
Any dismissal pre-transfer which were unrelated to TUPE remains the responisbility of Illuminate.  Therefore, Illuminate remains liable for any claims which may result as a consequence of this, e.g. dismissal on the grounds of misconduct.  If the employee were to take them to tribunal, their claim would remain against Illuminate.
Liabilities
It is a legal requirement that certain information, and the employee liability information is provided to the transferee 28 days before the transfer is due.  These include:
· Employee demographics
· Disciplinary action – last two years
· Grievances – last two years
· Outstanding or potential legal claims (personal injury or employment tribunal claims, discrimination claims)
The following remain the responsibility and liability of the transferor prior to the transfer:
· The profit share scheme provided by Illuminate 
· Accrued occupational pension rights
· Criminal liabilities e.g. H&S Breaches
· Incorrect NI and PAYE deductions 
4. Redundancy
Current headcount is 45 (30 BBL and 15 TUPE’d from Illuminate) Electical Engineers and plan to reduce to 22, thus reducing the workforce by 23, which are no longer required due to efficiency of working across area.
Redundancy Justification
As previously mentioned under BBL’s legal obligation, under TUPE Regulations 2006, employees cannot be dismissed for reasons associated with the transfer.  This would constitute unfair dismissal and be a liability.  However, if the reason is not linked to the transfer, but an actual business needs, then it would meet the criteria for a redundancy situation as per the Employment Rights Act 1996.  The only exceptions to dismissal linked to a transfer is for Economic, Technical or Organisational (ETO) reason.  Efficiency improvement leading BBL to require fewer employees to carry out the work , would constitute an organisational reason to restructure, despite resulting from TUPE.  It also constitutes a redundancy situation.  With a valid ETO, redundancy can be considered without the risk of an automatic unfair dismissal claim.  It still needs to abide by a fair process to avoid claim of unfair dismissal and all the legal process associated with redundancy needs to be followed.  

5. Selection
The IWU  request to apply Last in, First out with the aim for TUPE’d workers being the first out, is not advisable. Other consideration are present, i.e that the recently TUPE’d employees would not be classed as “last In” as they would have retained their continuity (length) of service on transfer.  This would be in their contractual T&C.  Length of service conveys additions rights relating to claiming unfair dismissal, redundancy pay as as the minimum notice period entitlement.  
Selection Criteria
A seletion criteria should be agreed which does not take into account protected characteristics, as well as family related characteristics, leave, working pattern as well as protected rights, such as whistleblowing, as per our policy.  I would urge the managerment team to consult with our Redundancy Policy as guidance, in addition to my advice.
What should be considered is:
· The work practically delivered
· Location of employment
· Consult with the union as well as employee representatives to agree a pool
· If the employees have interchangeable skills and if the scopeof work of the Electrical Engineers extend to other tasks – it is clear than this role is now low skilled.
· Does the role only exists at the Southampton and Portsmouth sites or if it is also delivered at the Cardiff and Newport sites
· Making the pool the size of the number of the redundancy, ie 23
· Attendance and/or performance records (pay attention to avoiding discrimination on the grounds of disability and protected characteristics)
· Disciplinary records
· 
Whatever the selection pool, if must be clear, consistent fair and justifiable should any employment claim be made
BBL may consider all of the above, in addition to First In, Last Out, with the understanding that the contractual length of service applies to both initial BBL and new BBL (TUPE’d) employees.
Points should be awarded to each criteria and used for scoring 

6. Fair and Legal Process
In addition to reputational risks, there is a financial one to not following a legal and fair process, which is the loss of income capped at the lowest of either 1 year salary or £88, 519 per employee.  Note: employees who have under two years of service cannnot claim unfair dismissals due to TUPE or redundancy at the time of redundancy (which would also include their notice period).
NOTE: Where a protected characteristic disclosed led to becoming part of the selection pool, there is no cap on compensation.
It is imperative that the following are abided by to ensure a fair process and legal process:
· Inform and consuls with employees and their representatives, which could be their union, for some
· Set out a fair selection process for those who form part of the redundancy pool, i.e. selected for redundancy – see the above section on selection.
Similarly to TUPE, having a plan and timeline and a list will help with having a thorough and fair process:
1- Selection Pools
2- Inform employees
3- Consulation meetings – collective consultation applies as there are over 20 employees at risk
4- Consultation Outcome
5- Confirmation of redundancy
6- Redundancy Pay Calculation
7- Notice
8- Appeal
9- Alterntive Employment Offer
10- Support to staff, including time off to look after another role
Selection Pool
As discussed above.
Inform Employees
Inform all of the employees affected in additional to those in the pool.  In this case all Electrical Engineers on the sites in question, informing them of the situation, why it is happening and potential implications.  For those at risk, they should be informed in writing, outlining any voluntary redundancy options as well plans ahead, including pending consultations.  For a smooth process, a communication plan should be drawn to keep staff informed throughout the process.
Consultation, Outcomes and Notification
Collective Consulations should include employee representatives and have
broad discussions on all matters surrounding the redundancy and alternative options as well as the support that can be provided to those at risks and answering any queries and concerns.  Those on fixed erm contracts due to end, are not included in the number requirement (minimum 20). If the proposed dismissal is due in a 90-day period, consultation must begin at least 30 days before the first dismissal happens .  In addition to collective redundancies, BBL will have to meet with each individuals at least once.  The meetings should be notified in writing and notice given and include initial and follow up meetings and outcomes, confirming redundancy.  All meetings should be duly noted and the notes shared and approved by the employee for accuracy.  A consulatation can end without an agreed outcome, as long as it has been thorough and addressed all relevant points

IMPORTANT: 
The Redundancy Payment Service, should be informed of any planned redundancies before the start of collective consulations.and 30 days before the first dismissal.  Failure to do so constitue a criminal offence.
Appeal
Although not a legal requirement, it is good practice, according to ACAS, to offer an appeal process.  All decisions should be cocmmunicated in writing and should an appeal be successful, any loss of pay since dismissal should be covered.
Redundancy Pay
There are statutory redundancy pay (SRP) as per the ERA !996.  This applies to employees and not contractors and workers. It is only available to those who have 2 or more continuous years of service.  The calculaion will vary depending on the age of the employee, years of service and weekly pay and the maximum amount for tax exemption purposes.
.SRP is not payable where the employee is re-employed on the same terms 
1) After the notice of redundancy but before the termination date
2) Within 4 weeks of termination
3) If they refuse the above offer to reemployment
SRP will also not be payable if the employee refuses a reasonable alternative employment or does not resign during the 4 weeks of trial of a new role.

7. Changing Terms and Conditions
Option 1
The location of employment forms part of a contract of employment.  Any changes should be agreed by the employer an employee and consultation should be conducted which confirms clarity as to why this is necessary.  Whilst an employee survey was done previously, an actual consulation with the employee is necessary to discuss why this is being asked and address any barriers.  This approach allows an open discussion rather than employees feeling forced or coerced into accepting, which can be damaging to working relationships and employee engagement.  It does, however, delay applying for the changes immediately.
NOTE: Consider the legal implications for the TUPE’d employees.  Their Terms and Conditions should not be changed as a result of the transfer.
Option 2
So called “Fire and Re-Hire”.  This implies terminating someones contract and re-employing them on new terms and conditions.  This should be a last resort due to the risks such as reputational damange, employee relations damage and potential legal claims made against the employee.  This is only a benefit where the change in condition is an absolute necessity for the business and where employees refuse to the terms.  As this involves over 20 employees, it would require collective consultation.
Option 3
Impose the change regardless of employees’ objections.  This is classed as an unilateral variation.  If the employees work under those terms and do not object for a few months, this can be classed as acceptance of the new terms.  However, the lack of objection does not constitute acceptance as per existing case laws  If the employees resign as a consequence of this important change, they could claim unfiar dismissal.

8. Exisiting Clause
The exisiting clause only applies to minor changes to the terms and conditions.  The Place of employment is a major change and would not apply.  This would leave the organisations opened to claims at en employment tribunal.  Sunce a variation of contract change would need to be specific, i.e. relating to location, for it to be valid.  Acceptance of new terms or variations could be deemed to be under duress as it is under the condition of a pay review.  Again these are huge risks.
Conclusion
All the risks should be weighed against the benefit and engagement and communication should be prioritised over forcing changes.
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