Evaluate the factors that lead to the creation and development of the trust.    
 
The trust has its origins in medieval times, the concept of a trust came from England in the 5th to 15th centuries. When knights went to fight in wars away from their land someone had to be responsible for the land and property that was left behind. When knights were away, there had to be an effort made to exercise their will over the property. There also had to be enough power given to the person responsible for the property so that they would be able to effectively manage and maintain it. A similar concept was already established in Roman Greek law, in Roman society a women could not inherit land unless they were a Roman citizen. To get around this, people used what they called fiducia, when Roman men would leave their property to their friends for them to own but they would agree prior that the family of the deceased man would enjoy the land. These two early laws laid the conceptual foundations for the trust (Gvelesiani, 2020). 

The first time that courts provided rights to land in England was in the 13th century, these rights, known as “uses” were intended to work similarly to modern trusts. Due to the lack of legislation and the fact that equity did not exist yet, they were commonly abused. Common law courts were too ridged and unable to provide adequate remedies to specific situations. At the time, common law courts used writs. Writs were specific and could only deal with exact situations. Under the writ system a person would apply to the court for a writ, they would have to apply for whatever writ was the most relevant to be sent to the person they believed to have done them wrong. The writ system was not able to deliver accurate justice in most cases because of its rigidity (Biancalana, 2007). To make the legal system more capable of delivering fairness, equity was introduced. Equity, which comes from the Latin aequitas equitas which means fairness or justice, was first introduced by the Lord Chancellor in what was known as the Lord Chancellors court (Hedlund, 2015). Parliament also created the Statute of Uses 1536, which stopped uses being used in immoral ways. Having equity meant that beneficiaries could sue the trustees for breaches in agreements. Having two concepts of ownership also meant that there could now be an equitable owner, the beneficiary and a legal owner, the trustee.   

Having two forms of legal power created problems for the courts. Uncertainty over who had the highest authority caused further confusion and injustice. The main criticism was that equity was undermining the authority of common law. This was seen in the Earl of Oxford case (1615) when the two powers were at conflict. It was decided in this case that where there is a disagreement over which power should be adhered to, equity will prevail. This became precedent in the Earl of Oxford case and later became legislation in the Judicature Act 1873. Even with a clear understanding that equity was the highest authority, there were still issues with the legal system being inconsistent. Common law courts were unable to grant equitable remedies and equity courts were unable to grant compensation for damages. The solution was to increase the power of both courts so that they were able to deliver holistic, consistent justice (Tappenden, 2015). 





[bookmark: _Int_aFz9n3lA]The merging of the two courts began with the Common Law Procedure Act 1854, this gave common law courts the power to grant equitable remedies. Later, the Chancery Amendment Act 1858 gave equity courts some power to grant compensation and use common law remedies, however their power was still limited. Eventually the Judicature Acts were past in 1873 and 1875. These Acts combined the powers and created the court system which had different divisions. Equity no longer has to step in, in terms of court action, the power of equity to deliver fair outcomes is now available to all courts (Seipp, 2011. P 1011). The courts were given the ability to be more flexible when the Trustee Act 1925 was passed. The Trustee act combined existing legislature, simplifying the law in this area, giving courts more discretion in trust law cases (Buontempo, 2005).

Without the development of two forms of legal power the trust could not exist. The trust was a creation to maintain equity in cases of land disputes. For a modern trust to be created, ownership must split. The courts having the ability to recognise two types of ownership is what allows this. The modern trust has no definition that is universally accepted, there are only basic elements that must be present for a trust to be created. One person, who is the settlor transfers ownership of property to a trustee, they then hold property for the benefit of one or more people who are known as the beneficiaries. Once a trust is established, the ownership of the subject matter becomes fragmented. The trustees now have legal ownership, and the beneficiaries have equitable ownership (Virgo, 2020). 

There are many reasons someone might set up a trust today, for example, trusts are often the most efficient way to pass on assets as you can avoid inheritance taxes or can be a way to take control over the distribution of assets. Trusts can be public or private (Mellows, 1991). Trusts can be created expressly or implied by equity.  A public trust is normally set up with wider interests in mind, they are often charitable. Public trusts can be recognised for their contribution to society and are given privileges like exemption from tax. If, however, a public trust is set up to benefit a political party or private organisation, then they are not treated with the same privilege (Barratt, 2006). A private trust is the most common type of trust, they are created to leave assets to the settlors' beneficiaries by will or by deed. Private trusts can be created expressly, in writing or they can be implied, this is when the court decides that it was clearly the intention of the settlor to do something even if they did not clearly state it. Trusts have evolved over time due to changes in statue and new precedent being created by case law (Lexisnexis, Practice notes). 
 








There are many ways for a trust to be created. Different situations that have been accounted for by common law or seen in case law have meant that establishing if a valid trust has been made can be complex. There are two main ways which a trust can be created. The first way is an express trust, this is when a trust has been created in writing, which creates certainty regarding who has the rights to the property in question (Mattews, Et al, 2017). There are four requirements to create an express trust. Firstly, there must be intention to create a trust, precedent for this was established in Paul v Constance (1977). Secondly, section 53 (1) of the Law and Property Act 1925 states that an express trust is required to be evidenced in writing. There is an exception to this rule, established in Rochefoucauld v Boustead (1897), express trusts can be evidenced orally when denying existence of the express trust would amount to fraud. Equity can stop statue being used to make fraud due to the precedent that was established in this case (Atkins, 2020).  

There must also be transfer of the legal title to the trustee, this was seen in Mascall v Mascall (1984). An express trust must also not offend the rule of perpetuity, this mean that property must not be held on trust for more than 125 years, as per section 5 of the Perpetuities and Accumulations Act 2009 (Skinne, 2009). This principle was initially created at common law in the 17th century and the rule was that the perpetuity was to end 21 years after the last living person relevant to the trust had died. This vital aspect of trusts law was neglected until the Perpetuities and Accumulations Act (1964) this reformed the law in this area, allowing settlors to give a fixed perpetuity period up to 80 years (Moss, 2009). There are two forms of express trust, fixed interest and discretionary. In a fixed interest trust, the settlor will decide who the beneficiaries are and how much of their property they will receive. A discretionary trust is different in that the settlor allows the trustee to have some discretion over distribution of the property being held.  

[bookmark: _Int_5xTAKj8E][bookmark: _Int_lenX937b]For a valid trust to be created, it must satisfy the certainties that were laid out in Knight v Knight (1880). Firstly, there must be certainty of intention. Problems have been seen in cases with this rule as judging the settlors intention is highly subjective (Wilde, 2020). This was somewhat rectified in Re Gulbenkian (1970). Lord Upjohn said that courts must use “innate common sense” to try and understand the intentions of the settlor when there is ambiguity in the language being used. Uncertainty regarding the language could be seen in Jones v Jones (1865) when a father received a check for £900 and said he would “put it away” for his son” it was held that this was not enough to create an express trust. Lord Cranworth noted that it would be dangerous if “loose conversations” of this nature were enough to establish express trusts.  
 
[bookmark: _Int_y404qDOU][bookmark: _Int_8jZcf9RS]There must be certainty of the subject matter. The issues with this rule were caused by the language used. The amount of property being given to someone by the trust had to be clearly defined. This was seen in Palmer v Simmonds (1854) when the settlor defined the property being left as the “bulk” of something, it was held that this was not sufficient to create a trust because the term “bulk” is too subjective. Case law has however made it so that language used to create trusts only has to be reasonably precise. In Re Last (1958) it was held that “anything that is left” is clear enough wording to create a trust (Abdullah, 2015). 


A trust will also be void due to uncertainty if the subject matter cannot be identified. This was established in two key cases, firstly in Re London Wine Shippers (1986), in this case the object of the potential trust was 50 bottles of wine from left over from the stock of a wine company that had gone into administration. There were far more than 50 bottles of wine leftover in the companies' unsold stock and no particular 50 bottles had been identified, no trust could be established because there was a lack of certainty over the subject matter. In Hunter v Moss (1994) it was established that the subject matter does not need to be specifically identified if the property is all the identical. In this case the subject matter was shares in a company, the beneficiary was due to receive 5%, any 5% would have been the same and because of this their lack of specific identification did not create uncertainty (Gorden, 2006). 
 
Lastly, there must be certainty of objects. This is the most complex of the certainties and has been subject to debate. To try and remedy this there have been tests created to determine certainty, there are different tests for fixed trusts and discretionary trusts. To establish if fixed trusts have sufficient certainty, courts will apply the ‘complete list’ test, established in IRC v Broadway Cottages (1955). This is a test where all the beneficiaries must be able to be named when the property is being distributed, the full list of beneficiaries do not necessarily need to be identified at the time of the trust being created (Ng, 2022). The law is slightly different concerning fixed trusts that are subject to a stipulation. If the stipulation is subsequent, then it must be present when the trust is created. For a stipulation that is precedent, it can create valid certainty as long as at least one of the beneficiaries satisfies it. As part of the ‘complete list’ test the beneficiaries are described as a class of people, there must be conceptual certainty which means that it must be clear who the beneficiaries are and there must be evidential certainty, which means there must be evidence to show who all the beneficiaries are. 

[bookmark: _Int_Y22g4l0O]Without these certainties the trust will fail. There have been instances where the subjective nature of establishing “clear certainty” has caused problems. Equity has stepped in and has allowed courts to be more flexible when using the complete list test, an example of this can be seen in Re Tuck (1977) where it seemed that there was a lack of conceptual certainty but the courts were able to use their discretion in an effort to make sure that the trust was upheld. The ‘complete list’ test is very useful and due to its flexibility it allows the courts to enforce trusts often. Courts can use “common sense” to enforce trusts because of the wide and sensible precedent that has been established by key cases IRC v Broadway Cottages (1955) and later Re Tuck (1977). Since them, courts have found it easier to provide equitable outcomes in instances concerning fixed interest trusts. In discretionary trusts the ‘complete list’ has caused more confusion and disagreement (Davern, 2011). 
 






[bookmark: _Int_86pnQ8k7][bookmark: _Int_7zJvgvj0]Originally, discretionary trusts would also be subjected to the ‘complete list’ test. This changed in McPhail v Dalton (1971) when a fair trust would have failed due to its wording, the trust had been created for the staff of a company and all their dependants as beneficiaries and so making a ‘complete list’ was impossible. A new test was created in this case in to make the law more equitable (Fox, 2008). A discretionary trust does not need to have a ‘complete list’ of beneficiaries because, depending on the wording of the trust there could be different beneficiaries, exactly who they are and how much of a share of the property they receive could be to the discretion of the trustee. The trustee only has to ensure that property is dispersed amongst the right type of people. This test is the ‘given individual’ test, it confirms if an induvial is a member of the class of objects. It is only important that there is conceptual certainty rather than both conceptual and evidential certainty (Sykes, 2018).  

[bookmark: _Int_u68mtUv8]A discretionary trust also must pass the administrate workability test. This means that both the class of people and the definition of the beneficiaries have to be certain for the trust to be enforced (Wilson, 2019). These two tests have functioned well since their inception but there are still instances where courts will not be so flexible (Brown, 2021). An example where the trust failed due to administrate unworkability was Re Barlow’s Will Trusts (1979), the word “friends” was used in a trust, this term is too vague and fails to create a certain class of people and so the trust failed. In rare instances, a trust will fail because of capriciousness. This means that the action being requested by the trust is so nonsensical that the courts will refuse to enforce it. This was seen in Brown v Burdette (1882), where a request made by a trust was deemed to not benefit anyone. 

[bookmark: _Int_g986QpTL][bookmark: _Int_Mftap6GR][bookmark: _Int_oY3YaLM9][bookmark: _Int_4ok9d0XZ]Trusts still serve their intended purpose for people and legally they are still fair and reasonable. The precedent laid out since their inception and the current legislation has been judged to have worked well. The tests created to establish definitions of potential beneficiaries and property have largely been able to deliver fairness. Despite this there are still calls for reform (Goldsworth, 2006).  Some feel that there are areas of trust law that have become outdated. Trusts are a valuable source of business and the law in this area needs to be revaluated for modern times (Zhang, 2022). The law review of trust law legislation was in 1925. Given the development of trust law in other countries it is important that trust law in the England and Wales is also updated to reflect the times. The plan to do this is outlined in the 13th Law reform program. In this new reform program are suggestions for a review of the current legislation. The suggestion is for the legislation to be further clarified, with the underlying legal foundations of a trust staying the same. A major criticism of current trust law is that issues concerning trusts end up in court too often. A reform could be an easing in the appointment or removal of trustees without the need for a court hearing. Overall, the legal system has consistently strived to make trusts fairer since their inception. The concept of a trust has evolved with precedent being set and will continue to do so as new issues arise. England and Wales are in a good position to deal with new issues regarding trusts moving forward due to the flexibility given to us by equity and the tests brought in to establish key terms in cases (Wei, 2009).
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