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Specialist Employment Law

AC 1.1 

Thank you for raising this important point. Time spent on regulation-related tasks can feel like a tick box exercise and administrative burden, a common frustration in people management. However, before concluding that this time is unproductive, it is important to evaluate the purpose and impact of employment regulation, both its benefits and limitations. these regulations exist to protect us and provide benefits for both the employee and the organisation. 

Employment law is fundamental for defining defines the rights and responsibilities of both employers and employees, setting clear expectations for behaviour and duties in the workplace (CIPD, 2025). While I understand your wish to focus more on proactive staff development your focus on proactive staff development is valid, it is important to understand that employment regulation is a legal requirement and legislation regulation regulations such as the Employment Rights Act 1996, helps promote fair treatment, job security, and safe working conditions. This helps foster an inclusive workplace which creates the very These conditions support environments in which staff can thrive. in which staff can thrive and enjoy a positive employment experience.

[bookmark: _Hlk196578629][bookmark: _Hlk205139416]Legal frameworks such as The Working Time Regulations 1998, ensure that employees receive sufficient rest, holiday entitlement and measures to prevent burnout. These measures which may be seen as inflexible, are essential for employee wellbeing (Daniels, 2025, p. 83).  which concern working hours, rest breaks, and annual leave are essential to supporting a healthy work life balance and overall employee wellbeing Similarly, Furthermore, health and safety standards defined in the Health and Safety at Work Act 1974, provides protections for staff in high-pressure environments like the NHS, ensuring employers fulfil their duty of care (Daniels, 2025, p. 264). are critical to protecting both the physical and mental wellbeing of our staff and for ensuring that we as the employer are compliant in our responsibilities with the law (Daniels, 2025, p. 264). In the NHS, where employees operate in high-pressure environments, this legal framework is crucial. 

Regulations, however, can present challenges. Government research found the most common burdens were financial cost and time, caused by having to amend processes and buy new equipment. Organisations struggled to interpret and apply regulations, often relying on senior staff. The research also found that public services sectors, felt more heavily burdened due to the high volume of regulations they face (BEIS, 2020).

The Federation of Small Businesses stresses that employment law protects organisations, avoids penalties, and supports fairness (FSB, 2025). Though challenging, compliance reduces risk and improves efficiency, making it a long-term cost-saving tool.

Employment regulations Regulations also promote equality, diversity and inclusion through legislation such as the Equality Act 2010. With 31% of NHS England’s workforce from ethnic minority backgrounds and 74% identifying as women (Mallorie, 2024), these protections are essential for staff to be treated fairly. However, while compliance provides the legal framework, some argue that without leaders modelling expected values and behaviours, policies alone are ineffective, and risks remain (AIHC, 2025). 
 under the Equality Act 2010, ensuring minority groups are protected. According to Mallorie, 31% of NHS England’s workforce is from an ethnic minority background and 74% of employees are female (2024). With such a diverse workforce, regulations are fundamental to ensuring fair and unbiased treatment, protecting the Trust from legal claims, tribunal proceedings, and reputational damage. In addition, the NHS must legally comply with the Public Sector Equality Duty, actively promoting equality in all its operations to actively improve society (Daniels, 2025, p. 140). 

Nevertheless, regulations create accountability, protect against discrimination, and protect the Trust against reputational damage and legal claims. Furthermore, the Public Sector Equality Duty requires the NHS to actively promote equality across its operations (Daniels, 2025, p. 140).

According to Woodhead and Sissons (2025) highlight that ‘People from overseas have been the bedrock of the NHS since its inception’ (2025). The UK’s employment Employment regulations play a key role in retaining this international workforce by ensuring fair treatment, job security, and safe working conditions. While some might argue that the UK's employment law framework is extensive compared to other countries, it is this framework that enhances our attractiveness as an employer and sustains employee trust. help balance power by ensuring employers act responsibly and transparently and offer strong protections for workers, such as safe working conditions, fair pay, and protection from discrimination. These regulations attract our international staff to stay working for us rather than working in countries with fewer employee rights. When employees know their rights are upheld and concerns are handled fairly, they feel valued and respected. 

Employment regulations provide structure for processes like recruitment and performance management, reducing uncertainty and supporting consistent decisions. Rather than hindering strategic people work, compliance enables it, empowering managers to act confidently and focus on broader priorities. also provide clear frameworks for handling processes like recruitment, and performance management, helping ease managers' workload by reducing uncertainty and providing step-by-step guidance for fair, consistent decisions. 

Your desire to focus on strategic, value-adding people work is valid, but regulation is not separate from that goal; it is the foundation that supports it. By embedding legal understanding into everyday practice, we enable managers to act confidently, allowing more time to focus on strategic workforce priorities.

AC 1.2

In short, Judgments made before the end of 2020 still apply in the UK and are known as retained EU law. They remain binding in lower courts and tribunals unless overturned by a higher UK court, like the Court of Appeal or Supreme Court. Judgments made after 2020 are no longer binding. However, UK courts and tribunals can still consider them if they are helpful in interpreting existing law (UK Government, 2025). 

Before Brexit, ECJ rulings were binding in UK courts to ensure consistency with EU law (CIPD, 2024). Following the UK’s departure from the EU, the European Union Withdrawal Act 2018 meant that any existing EU Laws were automatically transferred across to UK law the day after the UK left the EU, and therefore ECJ judgments made before the end of the Brexit transition period on 31 December 2020, continue to form part of retained EU law in the UK (Daniels, 2025, p.10). 

Employment tribunals are responsible for resolving disputes between employers and employees. They enforce employment law by interpreting and applying both UK legislation and relevant case law including ECJ rulings made before the UK left the EU.

In Stringer v HMRC (2009), the ECJ ruled that employees on long-term sick leave still accrue statutory holiday pay and must be allowed to take it. This clarified previous uncertainty and established that sickness does not affect the right to annual leave, which is protected under EU law (Marshall, 2009). UK tribunals continue to apply this principle through the Working Time Regulations, unless a higher UK court rules otherwise. 

The Employment Rights Regulations 2023 means that many important EU based protections remain in place after Brexit. These include the right to paid holiday and rest breaks, protections under TUPE (when staff transfer between employers), and existing rules on maternity and paternity leave, as well as rights for agency and part-time workers (Morris, 2023). 

Tribunal claims start with ACAS Early Conciliation, followed by an ET1 claim and an ET3 response, leading to hearings. Tribunals must still follow pre-Brexit ECJ decisions, unless overturned in the future by higher UK. When handling cases, tribunals assess facts, apply legal principles, and issue binding judgments. If legal points are unclear or a retained ECJ decision is in question, tribunals may refer the matter up the court hierarchy. This process ensures consistent protection of rights even as the law evolves following Brexit. 

The Retained EU Law (Revocation and Reform) Act 2023 means that since 01 January 2024, ECJ rulings on legal principles can be challenged. Employment tribunals and appeal courts can refer these issues to the Court of Appeal or UK Supreme Court, which can keep, change, or remove the precedent. Judges must now interpret these rulings in line with UK law. It remains to be seen whether this will lead to major changes in how the law is applied (CIPD, 2024). 

AC 2.1

[bookmark: _Hlk196659511]The Equality Act 2010 (EQA 2010) generally prohibits discrimination against job applicants based on the 9 protected characteristics, age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sexual orientation and sex. Direct discrimination, where a person is treated less favourably on the grounds of their protected characteristic is generally considered unlawful and cannot be justified (Daniels, 2025, p.116).

However, an exception to this rule is the genuine occupational requirement, which allows specifying a particular sex for a role only when it is essential to the job and represents a proportionate way to achieve a legitimate aim. According to Daniels, this exception means that the requirement is permitted, meaning the treatment does not amount to discrimination, however it must be clearly justified (Daniels, 2025, p.116). 

Examples of where gender may be a genuine occupational requirement include in the healthcare sector, where employers may require same sex staff to provide intimate personal care when it respects the wishes or preserves the dignity of service users. Another example is where a counsellor supporting rape victims may need to be a woman to help prevent additional distress for those receiving care (Belton, 2025). Or, in the case of religion, the job may require a person of a specific religion to be the leader of a religious group (Daniels, 2025, p.120). 

The EQA 2010, ensures fair recruitment through consistent, objective criteria and protects workers from discrimination. A gender specific requirement is only lawful if it is genuinely necessary and not based on preferences or assumptions. You will need to justify and document your reasoning including how the requirement meets the test of being proportionate and serves a legitimate aim. This approach ensures fairness and compliance with the law while upholding the rights and dignity of all groups. 

AC 2.2

Thank you for your email. 

While I understand your wish to recognise their contributions, we must consider the legal implications regarding equal pay and fair treatment under the Equality Act 2010. 

Equal pay is vital for legal compliance, addressing unjustified pay gaps, and promoting a fairer, more inclusive society (Equality and Human Rights Commission, 2021). Due to the disparity of earnings between men and women in the UK, the government introduced gender pay reporting in 2017 under the Equality Act 2010, which ensures that any organisation with over 250 employees adheres to transparent pay practices and gender equality in the workplace (Daniels, 2025, p.138). 

Under the Equality Act 2010, men and women must receive equal pay for performing the same or similar work, work rated as equivalent, or work of equal value, unless any pay differences can be objectively justified (Acas, 2024). In this scenario, with 80% of HCAs in the Trust being women and the proposed upgrade affecting only two male employees, there is a significant risk of perceived sex-based inequality in treatment. 

You must also be mindful of the Public Sector Equality Duty which requires public bodies to consider how their decisions affect people with protected characteristics, like sex. In this case, the Trust would need to ensure that the upgrade does not unfairly disadvantage women and that decisions are made fairly (Daniels, 2025, p.140).

Approving the upgrade for two men in a predominantly female workforce, without clear and transparent justification, could lead to an equal pay claim or allegations of sex discrimination, resulting in heavy legal fees and reputational damage. 

[bookmark: _Hlk197858156]To justify the pay increase, and defend a claim, you would need to be able to evidence that the decision has nothing to do with sex, the person making the claim and the person they are comparing themselves to do not do the same or similar work and the jobs require different levels of skill, effort, or responsibility (Belton, 2025). Upgrading just these two men without clear evidence and a consistent grading process could be seen as discriminatory.

I am unable to approve the proposed upgrade at this stage, as we currently lack the necessary supporting information. Before regrading can be considered, we need a formal job evaluation to assess whether the roles meet the criteria for a higher grade and a wider review to determine if similar changes affect other HCAs across the team. Once completed, I am happy to revisit the proposal and discuss next steps.

AC 3.1    

Usually, an employee can only make a constructive dismissal claim if they have two years’ service or more. They must also have resigned as they feel that the employer has fundamentally breached their contract of employment causing them to resign (Acas, 2024). In addition, the employee only has 3 months minus one day from the last day of their notice period or the day they resigned if they did not give notice to bring a claim for constructive dismissal. 

Whether the change made breached the employee’s contract depends on the details of the amendment. If it was a significant change to the employees’ working hours, and made without his agreement, then this could indeed lead to a constructive dismissal claim (Citizens Advice, 2025). 

Was the employee consulted regarding the change and given reasonable notice? When a change is being made to an employee’s working hours, the employer must consult with the employee and evidence that they made every effort to consult and there was a strong business requirement for making the change (Daniels, 2025, p.183). 

Did the employee’s contract have a flexibility clause which allowed for amendments? According to Somji, flexibility clauses can allow the employer to change an employee’s working hours, but its effectiveness depends on it being reasonable and clearly worded, specifically mentioning working hours. Significant changes without proper justification or consultation could still lead to a successful constructive dismissal claim (2024). 

There are instances where an employee does not need two years’ service to claim constructive dismissal. The Working Time Regulations 1998 set legal limits on working hours. For example, an employee can only work a maximum of 48 hours per week unless they have signed an ‘opt out’ agreement and they are entitled to one day off per week or two days every fortnight (Daniels, 2025, p.89). If the changes made to his working hours breached his statutory rights, forcing him to resign, he could also claim constructive dismissal without having two years’ service (Citizens Advice, 2025).  

Ultimately, if the employee had more than two years’ service, resigned less than 3 months ago and can demonstrate that the change in hours has breached their contract, resulting in them having to resign, then they have grounds for a claim. 

So that I can review their contract, please can you confirm the employee’s name, what date they resigned, and provide any documentation relating to what the change was and how the change was managed. 

AC 3.2

While I understand the urgency, it is essential to be aware of the legal obligations around redundancy to avoid significant legal and reputational risks. 

Redundancy is one of the 5 legal reasons for dismissal and is when a role is no longer needed for one of the following 3 reasons: Business closure, reduction or change in roles required, relocation of the workplace (Acas, 2025). To avoid claims of unfair dismissal, there Is a legal procedure to follow to ensure fairness. 

According to Daniels, as there are more than 20 redundancies required, collective consultation is mandatory under the Trade Union and Labour Relations Act 1992 (2025, p.199). Before making redundancies, you should first consider alternatives such as re-deployment to other roles where possible. If an employee accepts the alternative role, they must be given a statutory 4-week trial period (Daniels, 2025, p.208). it is also vital to remember that certain employees have added protections and priorities for alternative employment when redundancies are being considered. Pregnant employees and those on maternity or adoption leave must be offered suitable alternative employment before all other employees (2025, p.208). 

As you are proposing to dismiss 50 employees within a 90-day period, you must carry out collective consultation with employee or trade union representatives and the consultation must start at least 30 days before anyone is dismissed (Daniels, 2025, p.199). 

At the start of consultation, employees must receive written details of the redundancy reasons, affected roles and the amount of them, the procedure to be followed, and how payments will be calculated (Daniels, 2025, p.201). As well as this information, employees must also be informed of the method of selection and why those people have been chosen. According to Acas, selection criteria must be objective, fair, and consistently applied. Typical factors include skills, qualifications, attendance, disciplinary record, and evidence-based performance data (2025). Therefore, dismissing poor performers without clear, documented evidence, risks unfair dismissal claims.

Employees are entitled to redundancy pay if they have been continuously employed for at least two years. This applies only to employees, not to self-employed individuals or contractors. Any employees who are dismissed for misconduct or who unreasonably refuse suitable alternative work are not eligible. The amount of redundancy pay depends on the employee’s age, length of service (up to a maximum of 20 years), and weekly gross pay which is capped at £700 as of April 2024. Employees aged 41 plus receive 1.5 weeks’ pay for each full year worked, those aged 22 to 40 receive 1 week’s pay for each year worked and employees under 22 receive 0.5 week’s pay for each year worked (Acas, 2025). 

It is vital to manage redundancies legally and fairly. Skipping proper procedures risks tribunal claims and significant penalties, including up to 90 days’ pay per affected employee for inadequate consultation or unfair dismissal.

AC 3.3  

TUPE (Transfer of Undertakings Regulations 2006) is a UK law that protects employees when their job or service moves to a new employer. It applies in two main situations: business transfers, when a business or part of it is sold or taken over and service provision changes, when a service such as a pharmacy, is outsourced, brought in-house, or moved to a new provider (Daniels, 2025, p.209). 

If the merger goes ahead and involves transferring pharmacy operations or staff from their trust to ours, it’s likely that TUPE regulations will apply as it would constitute a service provision change, where responsibility for delivering a function moves from one organisation to another. According to Daniels, under TUPE, employees assigned to the transferring service would automatically become employees of our Trust, with their existing terms and conditions protected, including pay, hours of work, continuity of service and all rights and obligations contained within their contract of employment. We would also inherit any relevant collective agreements and trade union recognition in place (2025). 

If there are dismissals relating to the transfer, providing the employee has two years’ service, these would automatically be unfair.  However, for employees who object to the transfer, following proper consultation, their contracts would automatically ‘terminate by operation of law on the transfer date’ (Belton, 2025) and they would lose their right to redundancy pay and protections unless they can show the transfer would result in a fundamental breach of contract. 

[bookmark: _Hlk199494612]Under TUPE, both Trusts will have a legal duty to inform the affected employees. With regards to consultation requirements, if there are more than 10 employees being affected then consultation through elected employee or trade union representatives is required to advise that the transfer is happening and reasons for it, when it will happen, any implications on the employee, the measures which the employers will take and the measures which the transferee will take regarding the employees (Daniels, 2025, p.213). Failure to adequately inform and consult employees could result in compensation of up to 13 week’s pay per affected employee (Belton, 2025).  

The transferor (neighbouring hospital) will also be required to provide our Trust with information regarding the transferees including their names and ages, their employment particulars and any disciplinary action taken within the last 2 years (Daniels, 2025, p.214). 
If the merger proceeds, early planning is crucial for legal compliance and minimising disruption. I recommend identifying affected roles early, preparing clear communications to support staff engagement, and assessing potential changes ahead of consultation.
AC 4.1
Under the Working Time Regulations 1998, all workers, including those on casual or zero-hours contracts, such as nurse bank staff, are legally entitled to a minimum of 5.6 weeks paid annual leave. For those who work irregular hours, this entitlement is calculated on a pro-rata basis, depending on the actual hours worked. (GOV, 2024)
Amendments in employment law, effective from the 01 April 2024, mean that for irregular hours and part-year workers, holiday entitlement is accrued at 12.07% of the hours worked in a pay period (Acas, 2024). This method reflects the statutory minimum of 5.6 weeks and aligns holiday accrual more closely with actual time worked, addressing previous anomalies where part-year staff could receive more leave than part-time staff with similar hours (HR Inform, 2025). 
The Employment Rights Act 1996 defines that the week commences on a Sunday and ends on a Saturday. Recent changes in employment law effective from April 2024 mean that there are now two methods of legally calculating holiday pay for irregular hours, such as Nurse bank staff (Acas, 2024). 
One option is by calculating an average of the workers weekly earnings over the previous 52 weeks in which they were actually paid. If a worker has been employed for less than 52 weeks, the reference period used to calculate their holiday pay is reduced to the total number of weeks they have worked. Only the weeks in which the worker received pay should be included in the calculation (GOV, 2024). 
Any weeks without pay, due to no work being done, must be excluded. Additionally, the legislation sets a maximum limit of 104 weeks for looking back to gather paid weeks. If there are still fewer than 52 paid weeks within that 104-week window, the reference period is shortened to include only the number of paid weeks available (GOV, 2024). 
Holiday pay must include all components of a worker’s normal salary, including regular overtime, bonuses, commission, and any other payments linked to the employee’s work duties. This ensures that employees are not financially disadvantaged while taking their leave (Acas, 2024). 
From April 2024, employers can also opt to use the rolled-up holiday pay method for workers with irregular or part-year hours. This means adding an extra 12.07% to each pay period to cover holiday pay. Although this method was not previously permitted, it is now allowed provided it is clearly shown on an itemised payslip and agreed in the contract. However, this does not replace taking time off and workers must still be given the chance to take their paid holiday (HR Inform, 2025).
AC 4.2

Maternity and Shared Parental Leave differ in key aspects. Maternity Leave is available to all employees regardless of length of service and your partners employment status will not affect your eligibility. Shared Parental Leave on the other hand requires both parents to meet specific criteria. You must be an ‘employee’ and have been continuously employed by the same employer for at least 26 weeks up to the end of the qualifying week and your partner will also need to have been in paid work for at least 26 of the 66 weeks prior to the expected week of childbirth (Maternity action, 2025). 

[bookmark: _Hlk199494419][bookmark: _Hlk199494747]With Maternity Leave, you would be entitled to up to 52 weeks off work which comprises 26 weeks of ordinary maternity leave and 26 weeks of additional maternity leave. The first 2 weeks following birth (4 weeks for factory workers) are compulsory (Daniels, 2025, p.101). Your partner would be entitled to two weeks paternity leave which can be taken consecutively, or the weeks can be split up and taken anytime with a 52-week period (Maternity action, 2025). 

With Maternity Leave, you would be allowed up to 10 Keeping in touch (KIT) days whereby you can agree with your employer to work those days and be paid for them without losing any maternity entitlement (Daniels, 2025, p.102). Some women do this before returning to work to ease back in and earn extra income.

Maternity leave is taken in a single continuous period whereas Shared parental leave is more adaptable, permitting parents to alternative their time off or even take the leave simultaneously
Shared parental leave permits parents to share up to 50 weeks of leave and 37 weeks of pay (Belton, 2025). 

The statutory pay rates for maternity leave and Shared Parental leave are the same:
90% of average weekly earnings for the first 6 weeks
Then £187.18 per week (or 90% of earnings, whichever is lower) for up to 33 weeks but with Shared Parental Leave it is up to 37 weeks, depending on how you divide the entitlement between both parents.

Maternity leave requires 15 weeks’ notice before the expected week of childbirth. Shared Parental Leave is more complex. As the mother, you must give at least 8 weeks’ notice to end your maternity leave (a curtailment notice). Both parents must also give their employers 8 weeks’ written notice, including a declaration of eligibility, the expected due date, and how the leave will be shared. (Maternity action, 2025).

Maternity Leave is ideal for a longer, uninterrupted break with a simpler process. If you and your partner are eligible and prefer to share childcare more flexibly, Shared Parental Leave may be the better fit.

AC 4.3

Under the Employment Relations (Flexible Working) Act 2023, all employees have the legal right to request flexible working from day one of employment, rather than after 26 weeks of service as was previously the case. This right allows them to request changes to their working pattern and location, including working from home (Daniels, 2025, p.71). While it is understandable to be cautious about setting precedents, decisions should be made on a case-by-case basis, focusing on the individual request rather than concerns about others potentially making similar demands. 

There is no automatic right to approve the request but as employers we must, give each request reasonable consideration and respond within two months of the request being submitted. You now have a duty to consult with the employee by inviting them to a meeting to discuss their request. You must give 48 hours’ notice of this meeting and whilst they do not have the right to be accompanied by a colleague or trade union representative, it is good practice to extend this offer (Daniels, 2025, p.72). 

At the meeting, provide them the opportunity to explain how they believe their proposal of working from home for 3 days per week would work in practice. Assess their request objectively and openly, not stating any decisions during the meeting but advising that following this meeting, you will provide them with a written outcome within two months of the date they submitted their request. 

According to Acas, if following the meeting, you must decline the request for a genuine business reason, it must be for one of the reasons set out in the Employment Rights Act 1998: 
· the burden of additional costs
· an inability to reorganise work amongst existing staff
· an inability to recruit additional staff
· a detrimental impact on quality
· a detrimental impact on performance
· a detrimental effect on ability to meet customer demand
· insufficient work available for the periods the employee proposes to work
· planned structural changes to the employer's business (2024). 

It is essential that the response is documented, evidence-based, and clearly aligned to one or more of these criteria. Failure to consider a request for flexible working and follow the legal process, could result in the employee referring the case to an employment tribunal which would review the employers handling of the request and whether the request was seriously considered and whether the reasons for refusal were permitted by legislation. If found that this was not the case, compensation of up to 8 weeks pay could be awarded to the employee or the employer can be forced to reconsider the request (Daniels, 2025, p.73). 
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