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MEMO
To: 			Mr. Dave Thomas, Managing Director
From:		Mrs. Gemma Littlejohns, Assoc CIPD
Date:		10th May 2021
Regarding:	ET letter dated 06/12/2020	


I will set out below the process and timescales for responding to the ET1 in line with The Employment Tribunals Rules of Procedure 2013, as amended October 2020 (GOV.UK.a, 2020).
Timescales and process:
Now that you have received the ET1, you must file the ET3 response within 28 days of the date on the ET1, confirming whether you intend to defend the claim. The ET3 form will require information from you, as the respondent, such as details of any representative you wish to act on your behalf, whether the claimant’s (Gethin Rees) calculations of losses are correct, and confirmation of dismissal information. 
If you wish to defend the claim, you need to also return your defence along with the completed ET3 form. When you send this to the Employment Tribunal, you will receive a confirmation email from the ET confirming they’ve received it. 
Please be aware that the tribunal may give ‘directions’ ahead of the hearing to ensure the case proceeds properly and on time. There are elements of this case that may require witness statements to be obtained and exchanged between yourself and the claimant ahead of the hearing. You must treat any directions and orders received from the tribunal service, seriously and respond within any deadlines they provide.
There have been reports of tribunal cases taking up to nine months to be heard, whilst the tribunal system experiences a backlog of cases made worse by the pandemic (Citizens Advice, 2020).
Please note that you and the claimant can still talk via ACAS up to and during the tribunal process until a judgement is made. This is referred to as the ‘conciliation process’. If conciliation does not bring about a resolution the case will be heard in public, and a decision made by the judge. 
You could choose to settle without going to tribunal. Settlement negotiations are confidential and are processed by ACAS. ‘COT3’ agreements are legally binding, and courts can enforce them (ACAS.b, 2021). The law relating to the negotiation of settlement agreements is set out in section 111A of the Employment Rights Act (ERA) 1996.
Details of the grounds of claims being brought and potential defences:
1) Ordinary Unfair Dismissal (based on the reason for dismissal and the process followed) 
Reason for dismissal (misconduct test): this would have been established during the investigation. The Employment Rights Act (sect 98) requires the employer to act reasonably and fairly (legislation.gov.uk, 2014). There is a test case (British Home Stores V Burchell 1977) which established that; to fairly dismiss someone for misconduct, the burden of proof is on the employer to show that they established a genuine belief; based on reasonable grounds; following a reasonable investigation; that the employee had committed the misconduct complained of (Croner-i, 2019). 
From the information you have supplied there is reason to believe that the investigation failed to be conducted reasonably. The ACAS Code of Conduct relating to Discipline and Grievances at Work states that “Employers should carry out any necessary investigations, to establish the facts of the case” (ACAS, 2009).  
Steve was a witness to the incident however he led the investigation which could affect the impartiality of the investigation. Additionally, the investigation should have explored Robert’s part in the altercation to justify your actions against the claimant and your inaction towards Robert. This throws into question whether the reason for dismissal was based on reasonable grounds following what appears to have not been a reasonable investigation.
Process: From a procedural point of view, we must determine whether the claimant was provided a fair and reasonable process for him to defend himself. In the absence of your procedures, we must comply with the ACAS guidance for Disciplinary and Grievance Procedures.  (ACAS, 2009).
Before the disciplinary meeting, the claimant should have been given all evidence against him to respond. There appears to be no evidence that the claimant was allowed sight of, or opportunity to comment on any witness statements gathered as part of the investigation. 
Additionally, ACAS recommends employers allow an appeal up to 5 days from receiving the written outcome of the disciplinary. 72 hours, in this case, is arguably too short, therefore he missed his opportunity to appeal.
Potential defences:
By his admission, the claimant pushed a colleague to the ground. This could be described as assault and would be a fair reason to dismiss. In addition, the claimant goes to see the manager and isn’t wearing a face mask himself, therefore he failed to comply with health and safety procedures. Finally, the claimant is maintaining he was provoked but there doesn’t appear to be any independent witnesses to verify this. Therefore, you could argue that you had reasonable grounds to believe that the claimant was not provoked. You have evidence that he started a physical altercation. 
Due to the inadequate investigation on your part, it may be hard to defend this without obtaining witness statements. In addition, the claimant has pointed out that the person he had the physical altercation with, remains employed. The tribunal will judge the fairness of the dismissal for misconduct as per the case with MBNA v Jones (2015). 
2) Automatic Unfair Dismissal (whistleblowing)
The Public Interest Disclosure Act 1998 (PIDA) protects workers reporting malpractices by their employers or third parties against victimisation or dismissal. The Employment Rights Act (sect 103A) regarding protected disclosures state “an employee is regarded as having been automatically unfairly dismissed if the principal reason for the dismissal is that the employee made a protected disclosure.” (legislation.gov.uk, 2006).
The claimant says he raised the issue about employees not wearing masks. This would be regarded as a protected disclosure regarding your failure as an employer to comply with a legal obligation (i.e., keeping premises Covid secure) by not enforcing the wearing of facemasks. 
Potential defences:
The claimant must demonstrate he raised this issue of colleagues not wearing face masks. Apart from his statement enclosed, there doesn’t appear to be any other records presented confirming this. Workers must notify management of any risk to health and safety (legislation.gov.uk, 1999). This is further supported by the case Cavendish Munro Professional Risks Management Ltd v Geduld UK, where the EAT held that to be a protected disclosure must involve information, and not simply voice a concern or raise an allegation (BAILII, 2009).
Even if he did raise the issue formally, he would have to prove that he was dismissed for this reason. There doesn’t appear to be a causal link between him raising a protected disclosure and him being dismissed. His dismissal was because of a physical altercation with a colleague. This would appear to be a weak claim.
3) Wrongful Dismissal (breach of contract)
The claimant was dismissed without any notice which is arguably a breach of contract. He could be owed his notice and accrued leave and employer contributions (legislation.gov.uk, 2014).
Gross misconduct might be cited in his contract as a reason that allows dismissal without notice however you would need to prove that your reason to dismiss was fair and reasonable (as per point 1 above).
The only way to defeat this claim is to satisfy the tribunal that you had good reason to dismiss for gross misconduct. Without this, the only way to end a contract is to provide notice. In this case, the claimant was entitled to 5 weeks’ notice (1 year for each complete year of service).


Possible defences:
You considered this to be gross misconduct because the claimant assaulted Robert without provocation. You are entitled to dismiss someone without notice. This may be regarded as a weak claim on his part.
4) Unfair Dismissal (on the grounds of raising health and safety concerns)
Section 100 of the Employment Rights Act subsection 1 paragraph C says, “an employee who is dismissed shall be regarded as unfairly dismissed if the reason for dismissal includes bringing to the employers' attention circumstances connected with his work which he reasonably believed were harmful or potentially harmful.” (legislation.gov.uk, 2006).
The claimant states that he raised concerns i.e., reported to you that colleagues were not complying with wearing face masks as per your covid safe guidelines and was later dismissed.
He would need to prove that these two facts are connected.
Possible defences:
Again, there would need to be a causal link between him raising this concern and him being dismissed as per point 2 above. This would be a weak claim.
An assessment of the strengths and weaknesses of the claim
A) Strengths for the claimant
· Evidence of previous good behaviour: his disciplinary record does not support Steve’s case that the claimant has a history of workplace behaviour issues. There is just one historic incident of lateness.
· Time served: The claimant has completed 5 years of service with what could be regarded as one expired misdemeanour in that time.
· The process not being followed: Steve hasn’t followed a proper process during the disciplinary process. The investigation itself is a significant weakness of the claim along with the process itself as outlined previously.
· The investigation appears unbalanced: The claimant states that Steve said, “this is the last straw” and then Steve carries out the investigation which does not go in the claimant’s favour. This adds weight to the claimant’s claim that Steve is “out to get him”.
· There is some evidence to support Ordinary Unfair Dismissal. In the case Blackburn V Aldi Stores Ltd, found that the respondent was at fault by not following the ACAS Code of Practice on Disciplinary and Grievance Procedures (Menzies Law, 2013). 

B) Weaknesses for the claimant
· The claimant doesn’t have corroborative evidence for his claim regarding the physical altercation.
· Regarding the appeal process, it could be argued that the claimant didn’t follow the ACAS code of practice either as he failed to appeal against his dismissal within 5 days.
· There appears to be little to no evidence to support an Automatic Unfair Dismissal, Wrongful Dismissal, or Unfair Dismissal.
The types of remedies available to a tribunal and the factors that it will look at when considering these remedies.
1. Reinstatement –  this puts the claimant back in his previous job. The ET would look at whether the employment relationship has irretrievably broken down, if his previous role has been filled or if the claimant had found another job.

2. Re-engagement –  this puts the claimant in an alternative role within the business. Again the ET would look at whether the employment relationship had irretrievably broken down, whether there was a vacant role in the business for the claimant or whether the claimant had found another job since being dismissed.

3. Compensation – this is the more common remedy. It’s rare to see reinstatement or re-engagement in a gross misconduct dismissal. However, the ET will take into consideration that reinstatement, along with compensation, has been requested by the claimant.


The amount of any financial award, including a calculation of the basic award.
Financial awards are broken down into two parts:
1) Basic award: number of years’ service, multiplied by 1 (due to his age), multiplied by his weekly pay which is: 5 years x 1 x £500 per week = £2,500.

2) Compensatory award: loss of earnings from the date of dismissal to date of tribunal and loss of earning from date of the tribunal to a date in the future (which is decided by the ET). 

a. Loss of earnings will consider any earnings from other employment during this period.
b. The maximum amount is capped at a years’ salary or £89,000 so in this case, would be his annual salary of £26,000.
If the ET finds that you as the employer did not follow the ACAS Code of practise the financial award could be increased by up to a maximum of 25%. Conversely, the claimant didn’t follow the procedure to appeal, albeit in a very short timeframe, which could reduce the claimant’s award (ACAS, 2021).
The ET will look at whether the claimant’s behaviour contributed to his dismissal (contributory fault). The amount could be reduced based upon the claimant’s contributory conduct. A Polkey reduction (Polkey refers to the case of Polkey v AE Dayton Services Ltd 1988) can be applied if the ET finds that regardless of a fair procedure, the outcome would have still been the same (Croner-i, 2017). 
If the tribunal found it was not gross misconduct, this would amount to wrongful dismissal and make him entitled to payment for: 
· His contractual notice period or at least the equivalent to the statutory notice which is calculated as 1 week for each complete year of service up to a maximum of 12 years (5 weeks for the claimant)
· Payment for annual leave during the notice period.
· Any other benefits owing to him i.e., bonus payments, employer contributions to the pension scheme.


Recommendations:
There are several costs associated with the tribunal process which you will need to take into account:
· Costs associated with going to tribunal: Defending this case will incur significant costs associated with management time and legal fees. If you settle before tribunal, you could save on costs. 
· Reputational damage: ET outcomes are published online and if it appears you have dismissed someone for raising health and safety concerns, this could significantly impact your customer contracts. 
There is a significant weakness in your case which you need to bear in mind and that’s around your process and the insufficient investigation. This will likely go against you at tribunal. If the judge deemed this as Ordinary Unfair Dismissal, the financial award is likely to be circa, £2,500 (basic award) plus legal fees, any compensatory award plus 25%.
The maximum the respondent could receive at tribunal is circa £28k so on balance you need to assess whether it is worth attempting to settle this case.
In a recent article by People Management, it was said that the number of cases in the ET backlog of 455,000 single and multiple claims, surpassing the 2008 financial crisis. It goes on to say that “29% of unfair dismissal cases were abandoned by employees who faced average waits of more than nine months to get their cases heard” (People Management, 2020). 
This may go in your favour. Therefore I recommend you attempt to settle at the cost of the basic award and seek further information to calculate any compensatory award and consider adding up to a maximum of 25%. This should be significantly less than what you would incur if you proceeded to tribunal. This sum would likely reflect what the respondent would receive at tribunal but in a much shorter timeframe.
If you have any questions at all, please do not hesitate to contact me.
Gemma Littlejohns, Assoc CIPD
End.

Email
To:  			Mr. Dave Thomas, Managing Director 
From: 		Gemma Littlejohns, Assoc CIPD 
Date: 		10th May 2021 
Subject: 	Flexible Working Request from JD  
Dear Managing Director
I have consulted the Employment Rights Act 1996 and Flexible Working Regulations 2014 (legislation.gov.uk, 2014), Health and Safety Executive and Working Time Regulations 1998 (legislation.gov.uk, 1998) and am providing the following advice:
I can confirm that Julie is eligible to request flexible working due to her having been employed by the business for at least 26 weeks. 
Eligibility rules allow one request in a rolling 12 month period and as you’ve said you’ve not received a request before, I am assuming that Julie has not made another request in the last 12 months, as a result, remains eligible.
You are duty-bound to consider the request and respond within three months. You haven’t mentioned whether you have an ACAS-compliant Flexible Working Policy. If you do, you will need to follow your policy. If not, then using the ACAS code of practice (ACAS, 2020), I am setting out below my recommended course of action:
1. Appoint personnel to manage the process
This process will require someone to handle the request and a different person, preferably more senior than the first, to hear an appeal (if applicable). I recommend Julie’s Line Manager handles this request and liaises with Julie from hereon in. You, as the Managing Director, are ideally placed to deal with any subsequent appeal or grievance.

 
2. Acknowledge receipt of her email and request further information
The Line Manager (LM) will need to respond to Julie’s email acknowledging receipt of her flexible working request. 
Whilst Julie has provided some information (i.e. the arrangements she is seeking), Julie has failed to provide information regarding the impact her proposed arrangement may have on the business and her team, as well as any suggestions she may have regarding the impacts. 
I recommend that within the acknowledgment email, the LM request Julie provide further information (as outlined above) as this will aid subsequent discussions.
The LM could provide the template document available for download from the gov.uk website Right to request flexible working: Application form. This ensures all the necessary information that will aid the consideration process is supplied. 
3. Meet to discuss the application
The LM will need to meet Julie and discuss her application as soon as possible. Please note, that Julie has the statutory right to be accompanied by a colleague or Trade Union representative at this meeting.
4. Consider the request
The LM must consider the request carefully. Here are some key considerations:
a) “If she works from home on Mondays and Fridays she will not have the interaction with the rest of the team that she needs to do her job properly.” 
The company has worked from home for five months seemingly without issue, therefore to reject the request on these grounds I would suggest is tenuous. Agreeing to working from home in part may be a reasonable compromise. 

b) “If she starts work at 8am she will be working unsupervised for an hour as the Finance Manager does not arrive until 9am.” 
Working from home does not enable direct supervision and Julie has worked for five months without direct supervision, therefore to work this one hour unsupervised would be deemed quite reasonable.  

c) “Change her hours of work to 8am – 3pm (without a lunch break)”
The Working Time Regulations 1998 states that an adult worker who works more than 6 hours is entitled to a rest break of no less than 20 minutes. Rest breaks aren’t enforced by the HSE however insufficient breaks have been linked to increased risk of injury/illness. Employers have a duty of care to their employees. Therefore, it would not be appropriate to agree to this part of the request due to a likely “detrimental impact on performance”. The case Hallett v Derby Hospitals NHS Foundation found that the trust had failed to ensure doctors took regular breaks and were ordered to repay the doctors for underpayments (Personnel Today, 2019) additionally the case Commission of the European Communities v United Kingdom, 2006 (Daniels, 2019).

d) “We will not have adequate cover after 3pm and the company cannot afford to take on additional staff to cover this shortfall.” 
Here you make a valid point regarding the direct impact the arrangement has on the business and its people. The legislation states you may reject the request for specific business reasons. I have identified the reasons within the legislation that relates to your concerns:

a. The burden of additional costs (the cost being additional staff)
b. An inability to reorganise work amongst existing staff 
c. A detrimental effect on the ability to meet customer demand
I wish to emphasise that these points listed are specifically concerning her request to finish work at 3pm.
Regarding whether you have to agree to the changes, I suggest you attempt to agree to a compromise arrangement i.e. home working for part of the week but still working until 5pm.
Please note, if her caring responsibilities are associated with a disability, then there may be a degree of protection afforded by The Equality Act 2010 (EHRC, 2020). Under the Flexible Working Regulations, any requests associated with ‘Protected Characteristics’ should be given careful consideration. Therefore a compromise arrangement should demonstrate your recognition and support of said caring responsibilities and reduce the likelihood of future challenge by way of appeal or grievance.
5. Responding to the request
5.a. If the LM wishes to agree to the request (whether in full or in part):
After the meeting the LM will need to respond to Julie in writing outlining: 
a) The actual change in hours and/or location 
b) The date the change will commence
c) Any changes to pay or holiday entitlement
d) How long the change is for (i.e. permanently or fixed period)
e) A review date to see how things are going since the change
The business will need to supply Julie with an amendment to her terms and conditions, within 28 days of agreeing the change. This is a statutory requirement.  
5.b. If the LM wishes to reject the request:
Please talk to Julie first explaining why the request cannot be honoured and discuss other options. Signpost her to other statutory rights which may help such as parental Leave and Time Off For Dependents (GOV.UK, 2021). Information on these rights can be found on the gov.uk website.  
The LM will then need to respond in writing with the following information:
a) An explanation as to why the request cannot be honoured
b) Stating the business reason for the rejection
c) Offer an appeal and outline the appeal process

6. Hearing an appeal
Ideally, you as the Managing Director would hear the appeal. 
You will be expected to meet with Julie to discuss any new or omitted information which could impact the final decision. Again the final decision from the appeal must be provided in writing as above. 
Please note that this entire process outlined above, from the date on the email Julie sent her request through to appeal, should be completed within 3 months unless both parties agree to an extension.  
If you have any questions at all, please do not hesitate to contact me.
Gemma Littlejohns, Assoc CIPD
End.


Email
To:  			Mr. Dave Thomas, Managing Director 
From: 		Gemma Littlejohns, Assoc CIPD 
Date: 		10th May 2021 
Subject: 	Grievance raised by LB  
Dear Managing Director
Thank you for your email, I’ll answer each of your questions below:
1) Am I able to tell staff the underlying reason for the absence? 
It very much depends on the scenario as there are a few things we must consider and that’s the welfare and privacy of Lucy and the welfare of the rest of the workforce in light of covid. 
The Health and Safety Executive (HSE) says that employers have a duty of care to all their employees (HSE, 2021). If someone had a positive test result you would be able to notify the people who had been working with them so that they could self-isolate but you would not be permitted to disclose the name of the employee with a positive test (GOV.UK, 2021). 
Lucy’s lung condition does not impact the welfare of colleagues, therefore there is no legal reason to tell colleagues the nature of her absence. According to the General Data Protection Regulation 2018 (GDPR) telling other employees (processing data) about Lucy’s medical condition (protected data) without consent and valid reason; would be classified as a data breach (ICO, 2021). You need to assess whether this is reportable to the Information Commissioners Office (ICO) who state that reportable breaches must be reported to the ICO within 72 hours of realising a breach has occurred. Here is a link: Personal data breaches | ICO  
As Lucy has raised a grievance specifically about the line manager disclosing this information, you will need to investigate the breach and take appropriate action as part of the grievance process outlined later in this email.


2) Also, what general advice would you give on keeping records of staff absence due to illness, shielding, or self-isolation
Whilst still employed, you are entitled to retain records relating to all absences as you have a duty of care and a right to manage absence. This includes records relating to shielding and self-isolation due to Covid-19. Sensitive personal data has to be kept secure and should only be accessed on a need-to-know basis i.e. Line Manager and HR (GOV.UK, 2021).
Once employment has ended, there is no real need to retain medical information like this beyond 6 to 12 months as disability/illness type claims should be made within 4 months of employment ending. The only reason you would keep medical records for longer than 12 months would be if you anticipated a personal injury claim which should be made within 3 years (EHRC, 2020).
3) How should I deal with her grievance?
Firstly I would suggest that you share with Lucy your grievance policy and confirm whether she does want to raise a grievance or if she would like you to attempt to resolve the issue informally instead. 
Having not seen your Grievance Policy, I am setting out my advice based on the ACAS Code of Practice on disciplinary and grievance procedures (2015). This code of practice is concerning section 199 of the Trade Union and Labour Relations (Consolidation) Act 1992, which came into effect in 2015.
Please note failure to follow the code, won’t make you/the organisation liable to proceedings however if any grievance did escalate to a tribunal, the tribunal has the authority to adjust any awards by up to 25% (Citizens Advice, 2021).
The following advice is on the assumption that Lucy subsequently provides you with a written grievance:
1. Appoint personnel to manage the process
· There are essentially three appointments you need to arrange:
1. Investigative officer
2. Disciplinary Manager (should it escalate to disciplinary)
3. Appeals Manager (should an appeal be made)
· Each person should not be involved in the initial complaint or any part of the preceding elements of the process.

2. Arrange to meet and discuss the grievance 
· Write to Lucy, advising her:
· Who the investigative officer is, 
· Propose a meeting date at the earliest possible convenience 
· State she has the statutory right to bring a companion to the meeting
· Ask her to notify you if she is bringing a companion and who that person is so that you can ensure they are available to attend
· If the chosen companion is unable to attend the proposed meeting date, you will need to postpone and re-arrange within five days of the original date. 

3. Meet to discuss the grievance
· During the meeting, the investigator will need to confirm the nature of the grievance and ask how Lucy thinks this should be resolved. 
· Please note that during the meeting the companion can respond to any views expressed or to summarise Lucy’s case but they cannot, however, answer questions on her behalf or prevent the investigator from explaining anything. 

4. Investigate the issues raised
· After the meeting, the investigator may need to gather further information from other sources to make recommendations. Recommendations could be, for example, to amend policies and processes or if they suspect a person is at fault, they may recommend that the Disciplinary Procedure is followed. 

5. Decide on appropriate action
· The decision should be communicated to the employee, in writing, without delay. The response can include the actions you will take to resolve the grievance. 
· The investigator will need to explain their findings, their decision and notify Lucy of her right to appeal should she disagree with the action taken.

6. Offer an appeal
· If Lucy wishes to appeal, she will need to submit this in writing without delay. 
· The appeal will need to be heard as soon as possible by the aforementioned person in point 1 above.
· Lucy will have the right to be accompanied to the appeal hearing.
· The outcome of the appeal should be provided to Lucy in writing without delay.


4) Am I allowed to continue with return to work meetings?
Yes. The practice of holding return to work meetings is a legitimate practise and it would be fair for an employer to assert their need to hold these meetings to comply with the HSE and to fulfil their duty of care to all employees. Return to work meetings provides an ideal opportunity to assess the health, wellbeing, and safety of employees and to make any reasonable adjustments (HSE, 2021).
Lucy’s health condition and her need to shield due to Covid-19 warrants a legitimate reason to hold such a meeting and it is in Lucy’s own best interest.
If you have any further questions, please don’t hesitate to get in touch.
Gemma Littlejohns, Assoc CIPD
End.
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