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                    TASK 1: DEFAMATION ACT 2013 and CONTEMPT OF COURT ACT 1981
        This assignment reflects the effects of a just balance between protecting the reputation of an individual by defamation and the press, and the impact of the freedom of expression by the press through public interest.
                                      DEFAMATION
Is the spoken or written information of a false statement or allegation about another person or organizations that unjustly harm their reputations and sometimes may be part of an unjustified injury to claimant’s reputation or a crime. Protecting a person reputation through successful claims may limit the freedom of expression of another person as stated in ECHR Acts 1998 (Whitham, A., Revitalizing Justice: Modernizing the Human Rights Act for a Better Britain, St. Andrews Public Policy Research Group. P.7, V1, ISN 1). Hence, the courts should act impartially to balance reputation and freedom of speech. Two types of defamation: SLANDER: These are words that are spoken in falsely manner that could humiliate or damage the image of an individual., can also lead to an attack on some one’s good name. LIBEL: It is a writing that tends to injure and degrade the reputation of an individual or organizations who are subject to such malicious act and thus exposes such persons to hatred, ridicule and avoided. Such statements are commonly published in the press and libel is a permanent form of defamatory. Contempt of court Act 1981, section 10 stated that:
“no court may require a person to disclose, nor is any person guilty of contempt of court for refusing to disclosure, the source of information contained in a publication for which he is responsible, unless it be established to the satisfaction of the court that disclosure is necessary in the interest of justice or national security or prevention of disorder or crime”. (legislation.gov.uk,1981, c.49). In this act, “the strict liability rule” means the rule of law whereby the intention may be dealt with as a disrespect of a court. A person is not guilty of disrespect for the court under the strict liability rule as a publisher of any proceeding to which the rule applies if during the time of publication has taken a sensible caution, has no idea or reason to doubt appropriate events are active. A person is not guilty of disrespect for the court under the strict liability rule as a distributor of a publication if at the time has taken a sensible caution, has no idea or reason to doubt it is likely to do so.
Public interest: it is a defense to an action that the plaintiff must demonstrate that the publication of a statement has cause serious damage to his reputation in order to bring forward a defamation claim against the publisher. This is the basis of unwritten laws in defense set up in Reynolds v Times Newspapers (2001), and is meant to think about the beliefs set up in that case and in following the case law. The defendant should provide a statement that the publishing of such statement complained by the claimant was of a matter of public interest. REYNOLDS V TIMES NEWS PAPERS (2001): Former Irish Prime Minister Albert Reynolds resigned after The Times published an article stating that Reynolds had deceived the cabinet and restrained information. Reynolds brought libel action against the Times and the jury held that the defendant Mr. Ruddock had no proofs but he had not acted in ill will in writing the article. Reynolds appealed the decision stating that the judge had instructed the jury wrongly in some aspects. The defendant also cross-appealed the judge’s decision on the point of qualified priviledge. The court of appeal held against the defendants that Times Newspapers was not protected by qualified privilege. The defendants were granted the permission to appeal the decision of court stating that the issue was of public interest (Global Freedom of Expression,2001, (2), AC 127).
FLOOD AND TIMES NEWS PAPERS LTD (2012):  The times Newspapers appealed the decision from 2010 stating that it could not depend on Reynolds privilege to defeat defamation claim conducted by the respondent police officer. The times had issued an article in its newspaper and online claiming the police were working on an investigation as to whether a senior police officer Gary Flood was guilty of taking bribes in exchange for sensitive police information. The investigation found no wrongdoings and Flood was dismissed of the allegations but the article was not removed. Flood filed a legal action against the Times for libel and the Court of appeal concluded the journalists had not shown sufficient evidence to back such claims. The Supreme Court allowed the appeal in part by Reynolds’ privilege to protect the publishing as it was a matter of public interest that such information should be published and the publisher acted in a responsible manner (Mills and Scott 2014).
ECONOMOU V de FREITAS (2016): The claimant Mr. Economou provided the legal action for libel against Mr. de Freitas, the father of the woman with whom he had had an affair and the woman accused him of rape in January 2013. Mr. Economou was later arrested but there were no criminal charges brought against him. In August 2013, he began a private criminal charge against her accusing that she planned to corrupt the course fair trial by false accusation. The Crown Prosecution Service took over the criminal proceedings, and in April 2014 Ms. Freitas who was suffering from bipolar affective disorder committed suicide, four days before the trial. Mr. de Freitas criticized the CPS alleging there was no proof that his daughter could have lied about the rape. Mr. de Freitas was advised by the coroner to raise the issue as this was a matter of public interest. In November and December 2014, he gave press statements, made a radio and tv interviews and he published an article. His articles appeared in newspapers and the BBC. Mr. Economou protested against his name been published in the BBC and five newspapers; four from the Guardian and one from the Telegraph. However, none of these publications had mentioned Mr. Economou but he contended that he could have been, and was indicated as the person in the said publications. The details of his complain differed to that of various publications but the reason for his complaint was that he was accused of having falsely prosecuted Ms. De Freitas for corrupting the course of justice by accusing him of rape, when in reality he had raped her. The Supreme court upheld the decision that the publication was a matter of public interest. (Justice Warby, High court of justice, 2016).
LOUTCHANSKY V TIMES NEWSPAPERS LTD (2002):  Loutchansky brought forward a defamation action against the Times, after The Russian business man was linked to an international money laundering. A series of questions were raised, including whether the two articles issued in the times online website were based on “qualified priviledge”. The Judge had requested a strict and the standard required was that of an “ethical journalism”. The Judge ruled that The Times had not been protected by “qualified priviledge” and that the criminal assertions were too imprecise against the claimant, and he wasn’t given the chance to respond to such claim. There was no justification during the trial and no attempt to show that the publications were based on facts. The Times argued that it was a duty to issue and was a matter of public concern to know about international criminal activities. The Times had made an effort to have the statement of qualified priviledge to be changed  in light of the HRA that came into effect since Reynolds. In section 12, it is needed that the courts to have a special consideration of freedom of expression, and it argued that the courts should not be bound to follow the Reynolds resolution. The Court of Appeal had rejected such claim stating:
“We of course, are bound to follow that (approach) forwarded by The House of Lords in Reynolds’s case…. Complain as he may that their approach conflates a two- part test and effectively pre-empts the jury’s role in deciding malice, Lord Lester (counsel for the Times) must recognise the constraints of binding authority. The most we can do is attempt to illuminate the single composite test which Reynolds’s case undoubtedly dictates and to identify certain of the crucial considerations likely to influence its applications” (Christopher Waters, 1969, pp.761-764).
FINANCIAL TIMES Ltd V UK (2009): The ECtHR rejected the right to access information claim brought by the journalist, Mr. Kennedy who was working for the Financial Times, on the fact that they not pursued as fully as possible domestic remedies. The Times had argued that the UK was in violation of Article 10 of The ECHR because the exemption provided under sec.32(2) of The Freedom of Information Act 2000 (FOIA) did not evaluate whether the information denied was suitable and necessary. As part of an investigation, The Financial Times had requested the documents from a charitable organization called The Mariam Appeal into an alleged misuse of funds. The Commission at first refused to disclose such documents, claiming it was exempt under on 32(2) of the FOIA but later released some documents after an extended legal process. The Times did not seek every other way of judicial review to gain access to other documents due to the delay and the legal costs. The court came to the conclusion after an overlong review of domestic procedures and European case laws, that to seek a judicial review of every other law, would have an effective legal remedy under the charities Act, thus satisfying the requirements of Article 10. (Global Freedom of Expression, Columbia University, 13 Nov. 2018).
INTERBREW SA V FINACIAL TIMES Ltd (2002): In October 30,2001 the board of Interbrew SA, a Belgian brewing Group instructed its banks to initiate work on a possible buying of South Africa Breweries plc (SAB). Goldman Sachs produced a confidential, containing data that would likely affect the shares of both Interbrew SA and SAB. Copies of the leaked document were forwarded to The Financial Times Ltd, The Guardian Newspapers Ltd, Times Newspapers and Reuters Group plc, except the Independent by an insider. A journalist at the Financial Times received a copy and informed Goldman Sachs on the 27 November, 2001, about his plan to publish the leaked document. The Financial Times issued a publication on the website and the Times wrote an article on the arranged offer. Reuters also reported the story the next day, as well as the Guardian. The Independent had published two articles it received from a source but declined to identify. On December 10, 2001 Interbrew SA began legal actions against the claimants in the High Court for sharing of the copies of the leaked documents and order the claimants to provide names and addresses of any source who had made available with copies of the leaked documents. Interbrew SA also applied for judicial order to restrain the claimants from changing, spoiling, or destruction of any copies, and an order to deliver up within 24 hours all copies of the documents and to provide a list of all leaked documents within their control in 48 hours. Interbrew also seek a different order that the claimants should set out names and addresses of every person who had supplied them with copies and if these persons were unknown, under which conditions they had received the documents. Decision was held by the Judge who ordered the return of the documents requested within 24 hours., he also stated that the source had intentionally mixed false information. There was a considerable importance of public interest to identify the source in order to protect the uprightness of the market. The information was needed if Interbrew SA was to make any progress in identifying the source. The claimants appeal was rejected by the court of appeal., the court argued that there was a public interest to identify the person who committed the act of leaking the documents and also to prevent Interbrew SA from serious damage. The order was necessary and that the court’s decision should be respected. ( Thomson Reuters ltd, 2010).
 CONCLUSION: Defamation laws must be balance in order to protect reputations of individuals or organizations and freedom of expression. The trials of journalists coping with summons and threats over many years had proved that defamation law is filled with undesirable situations and very costly. It is otherwise costly for claimants, while there is some huge amount for damages of public figures, taking into account only one third were successful. (Derek Wilding, The Guardian 2018).
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           TASK 2: JUDICIAL REVIEW (ENVIRONMENTAL PROTECTION ACT 2019).
            INTRODUCTION: Judicial review is a process in which an Executive or Legislative action are dealt with to a formal assessment by the judiciary. A court has the power to invalidate any law, acts and any government actions that are found to be conflicting with the Court. The court cannot change what it thinks is the correct decision, as long as the right course of actions have been met. The public body can make the same decision again as long as the action is impartial.
The Environmental Protection Act 2019 was prepared by the Department for Environmental, Food and Rural Affairs. This purpose amends the Environmental Permitting in England and Wales Regulations 2016, to ensure that UK’s exit from the EU does not affect such instrument. The EPR 2016 is a structure that consists of more than 20 EU Directives and some domestic legislations are implemented in England and Wales. The permits are issued out in compliance of environmental permits, and thus gives the public body the power that such conditions are met. There are more than 300 cross- references contain in the EPR 2016 and not all of those cross- references will function legally once the UK exits the EU, and there are other elements that won’t work as reference to “member states”. The amendments to the EPR 2016 ensure that the law continues to function the same way as before even after the UK have left the EU. Regulating small businesses that undertakes activities require improvement of operating performance, flood risk activities and waste radioactive substances. To reduce the impact on small businesses that employ up to 50 people, the approach of the regulation is to expect the operator to produce a management system which is the same relationship of size and scale. The decision to assist small businesses was taken into account the negative performance it would have on the operator across the sector and the risk of environmental and social impacts if they were to be shut out of such privilege.
PUBLIC BODY: These are wide range of entities that are covered within the sector are formally established organizations that receive funds or grants in order to carry out public or government services.
PUBLIC LAW: is the ruling of the legal system and thus affect the general population.
PRIVATE LAW: affects the rights of an individual, families, businesses or groups.
                  NORTON SOLUTIONS PLC V PLASTIC REGULTORY AUTHORITY
Norton Solutions Plc had its application to open a new recycling plant in Mumbles, Swansea, refused by the PRA on the basis that only one license can be issued for one recycling plant within one area. Norton Solutions as an applicant should write of concern to the public body stating why they think the decision was an unlawful act, for refusing the license to open another recycling plant. This stage is called the Procedural Stage. They should state the intention to apply for a judicial review if the public body cannot confirm they will take action within 14 days, that they have identified the action. This letter is known as the pre-action protocol letter and must be written a lawyer who is an expertise in judicial review cases. Most public defendants will withdraw a disputed decision in response to a well drafted pre-protocol letter. The letter will also assist the claimants to find temporary judgement or weaknesses in their arguments, that can help to decide whether their case is strong to move forward with. This pre-protocol can lead to a firm decision of a dispute without the need for a judicial review course of action to begin with. The next stage is the Permission Stage, if there is no satisfactory response from the regulator. Norton Solutions Plc should ask their solicitor to prepare the court papers, communicating with the other side, including the court and instructing a barrister. Legal action starts in the Administrative Court offices in Cardiff, with all documents and forms put together including statements of facts. The papers are served on the public body and any organizations like Nature Reserve Trust (NRT), a pressure group which campaigns nationwide on environmental issues had also some concerns in regards to Lakerec Ltd that was granted a license by the PRA to open a recycling plant opposite a nature reserve in Swansea, it is in the interest of Nature Reserve Trust to decide whether it wishes to take part in the proceedings.
The NRT has a strong case to make and that will be based on illegality and biasness by the PRA in issuing a license to Lakerec Ltd without considering the negative impact on the environment. The defendant has 21 days to tell the court it has received the papers and should set out arguments, that the claim is indisputable and must not be allowed to proceed.  All documents are brought before the judge and he will decide whether to grant permission to proceed to a full hearing. The judge can grant permission if there is an argument that satisfy the judge; he can refuse the claim if he thinks it is indisputable. The judge may grant permission for a hearing if he considers the case too complicating and needs to be heard and decide immediately, If the permission is refused, Norton Solutions Plc should appeal for oral hearing within seven days. If the permission is refused for oral hearing, the claimant should write an application to the court of appeal within seven days. If the court of appeal refuse to grant permission, the case is considered close.
 A date is set by the court for a full hearing, and the public body has 35 days to prepare and give more details on which it is defending.  The case is now set before the judge in the Administrative Court on alleged grounds of review (Illegality, Irrationality and Procedural Impropriety).
PROPORTIONALLY: A decision can be overturned if the public body acted in a way that is conflicting with the Human Rights that are given by the HRA Act 1998. However, the court cannot over ruled if the public body is acting on parliament order. As the UK is in the Brexit transition period, the courts must apply legislation that is invalid with the EU law. In 2018, there were 3,597 claims for judicial reviews brought in the High court. Most cases did not get too far, because an applicant must be able to provide strong evidence in order to be granted permission for a full hearing. Only 184 cases (5%) of total cases started, that were given a full hearing in 2018. The rest were either rejected, withdrawn or resolved out of court. The government body under critical observation had won 50% and lost 40% of all cases that proceed to a full hearing. 
FINAL HEARING: Once the permission is granted, the case will now go to a full hearing. The public body has 35 days to make ready and gives more description on the claim it is defending. The case is now set before a judge in The Administrative Court. Lawyers on both sides will set a specified time, make their arguments about the lawfulness of the decision, act or failure to act that the claimant has already challenged. There is no need for the claimant to attend the court proceeding to give on oath. Judgement is given a few weeks later, and both sides need to reach an agreement about who should pay the cost after the judgement. The loser is therefore responsible to pay the costs.  Most judicial hearings may take up to a year before they get permission for a full hearing, except the court decides if the case is urgent. Once the hearing has started, Norton Solutions Plc can ask for an injunction, in order to prevent the public body from acting in an illegal way once the judicial review case is ongoing. Public bodies are free to do what the law permits them to do, and the law is set out in Acts of Parliament and in secondary legislation like regulations, rules, and orders set out by government ministers. All decisions made by a public body must be authorized by a legislation that could define the limits on their powers. The court can impose limitations in taking into account relevant information, address  the right question, not applying a strict policy. Public body must act in a fair way, an impartial body that does not allow decisions based on financial interest or special relationship with one of the parties involved. The public body should obtain guidance from government departments on how to exercise legislations, in a very consistent and fair manner, must also consult people who may be affected. The government is seeking to limit the judicial review by overseeing the delivery of the constitution, democracy and rights commission which was promised in the Queen’s speech. The number of applications for judicial reviews have fallen significantly by 44% between 2015 and the end of September 2019, when the Coalition government in 2013, made it difficult the use of legal aid for challenges and the increase in court fees. The Secretary for Justice, Chris Gayling said he was determined to drive out “mentless applications” which were used as a “cheap delaying tactic”. Simon Davis, the president of Law Society of England and Wales, said:
“Judicial review is a vital part of checks and balances necessary to protect people from powerful institutions. It underpins the rule of law (Public law project).
It is unlikely that Norton Solutions Plc will succeed, as the court will expect a strong claim for judicial review. It is normally an expensive procedure, and the claimant should have to take into account the expenses including lawyers’ fees, court fees, and any other expert fees. If the claimant loose the case, it will be ordered to pay the public body’s legal cost. It is a risky procedure, even if the court decides that the public body has acted unlawfully, the court may decide not to make any changes that has been challenged or give an order to satisfy the claimant. This is because the remedies in judicial review are always decided by the courts, and normally they cannot be applied where a claimant had been successful. The reviews are mostly concerned with the public administration, and the courts will not do anything that could make it impossible for the public body to carry out its duties for the good of the general public. Under section 31(6), Supreme court Act 1981, the court will balance the interests of the individual or organization whether to grant a remedy at all. There are limited remedies that the court can grant when the claimant is asking the court for one or more orders. QUASHING ORDER:  The court can overturn the decision so it has no legal effect (Wheeler v Leicester City Council 1985). PROHIBITING ORDER: This order forbids the public body from taking particular unlawful decision (R v Liverpool Cop. Ex p Liverpool Taxi Fleet Operators 1972). MANDATORY ORDER: This order can be made by the court in order to force a public body to obey the law (Padfield v Minister of Agriculture 1968). DECLARATION: This a statement by the court that clarifies the legal position as by the claimant and the public body, where the law is disputed, and therefore cannot change their legal position or rights (Congreve v Home Office 1973).  DECLARATION OF INCOMPABILITY: This is a special type of declaration that a particular provision of an Act of Parliament breached the Human Rights Act. This does not have any binding on Parliament however it can force MPs to amend the law on Human Rights Act. The court can also grant an injunction by restraining a public body to make a decision until a final action has been taken by the court. Even if the court find out that the public body has acted in a wrongful way, it cannot grant a remedy to the claimant. The decision can only be made based on the circumstances and what the courts consider to be suitable, fair and practical. The public body can reconsider its decision and this time by a lawful course of action as the court had made it clear in accordance with law.
          CONCLUSION: The judicial review cases play an important role in the legislative system in the UK. Without judicial review, the government will use its powers to implement its policy and it would be difficult to change. However, judges have no right to conclude that what a government minister or public body has done is unlawful. Once a claimant is successful in the review, he can also seek the court to put forward a policy of a public body that affects general population. Judges have no expertise to decide whether a judicial review case is good or bad, therefore they need to be careful on making judgements. They should abide to the principles of public law whether the decision being challenged was lawful (www.gov.uk/government/publications/administrative/-court-judicial-review-guide/).The Public law project research Director Dr. Joe Tomlinson, told the Law Society Gazette on 8 September 2020:
“The government has highlighted the importance of examining data and evidence as part of the reform process. The government has also previously expressed support for evidence-based policy-making in relation to justice reform more generally. In the context of judicial review, such an approach requires detailed consideration of what types of evidence are needed and how any gaps in the evidence base can be addressed. This programme of discussions will help answer these critical questions and provide a pathway to better reform”. (publiclawproject.org.uk/uncategorized/reform-of-judicial review-looking-at-the-evidence /).







     
 




