Qualification: CIPD Diploma in Applied Human Resources

Module Name: CIPD level 5

Employment Law

Word Count: 4545







Student Name: Claire Chambers
Student Number: 1905427	
CIPD Membership Number: 46918138



By signing below, I confirm that the work/evidence presented is my own, unaided work. I understand the regulations pertaining to candidate malpractice and the action that may be taken as a result.

Signed: C L Chambers
Date: 03rd May 2020

Table of Contents

1. Introduction										3

2. Literature Review										3

1. Activity 1
1.1. Aims and Objectives of Employment regulation					3
1.2. Employment law tribunals and the court system					3
2. Activity 2										4
2.1. Principles of discrimination law in relation to recruitment and selection		4
2.2. Contracts of employment								5
3. Activity 3
3.1. Changing contracts lawfully							6
3.2. Requirements of redundancy law						7
3.3. Requirements of the law on business transfers					8
4. Activity 4
4.1. Major Statutory Pay and working time rights					9
4.2. Major Statutory Family friendly rights						10
5. Activity 5
5.1. Major requirements of health and safety law					11
5.2. Equality and diversity in the workplace						12
5.3. Implied Terms									12
6. Activity 6
6.1. Unfair dismissal law								13

3. References										15

4. Bibliography										17


Introduction

This report will be organised in six activities covering topics associated with employment law.  The report will first summarise employment law and the role played by the tribunal and courts system in enforcing employment law. Following this, individual activities will cover specific aspects of the law such as recruitment and selection, how to reorganise a company and implement changes to contracts, lawfully.  The report will continue to outline employees’ rights with regards to pay, working time and family related employment rights, health and safety expectations of both the employer and employee, finalising with an overview of unfair dismissal laws.


1.1 Aims and Objectives of Employment regulation
Employment law can affect and influence HR decisions, policies and practices according to Taylor and Woodhams (2016, pg26).  There are many debates relating to employment law some being in favour and those that are not, however, the overarching aims and objectives of employment law are to enhance social justice and protect both employees and employers.  According to CIPD (2019), employment law regulates the relationship between employers and employees.  It governs what both parties can expect, be asked to do and understand employees’ rights at work.

Whilst exploring the debates both for and against employment law, Taylor and Woodham (2016, pg26) outline the following reasons both in favour and not in favour:

	In Favour
	Not in favour

	Reduces employer power & employee exploitability
	Lower economic growth

	Minimises the compromise on employee Health & safety
	Higher employment cost

	Paying unfair wages – (minimum wage)
	Bureaucratic – increased red tape

	Deny basic rights such as maternity
	Major deterrent for small companies

	Provide opportunities for minority groups
	Can influence location of larger companies (not in UK)

	Guaranteed rights for trade unions & members
	Influence employment of individuals

	Employee retention and engagement
	




1.2 Employment law tribunals and the court system
Outlined by CIPD (2019), most UK employment law is categorised as 'civil law' or 'private law' being enforced by one party (the claimant) resulting in employment tribunals, where the claims are brought against an employer by an employee.

According to Taylor and Woodham (2016, pg27) describes the UK court system as being hierarchical providing a right to appeal against the outcome court.  CIPD (2019) also outline the court system and differentiate between civil and criminal court.  Criminal court is typically where cases are brought forward by state agencies or crown prosecution for items such as health and safety breaches, these are heard by a judge or jury in a magistrate and the prosecution have to convict by beyond reasonable doubt, whereas, in criminal court Here the standard of proof that is applied is 'on the balance of probabilities'.

Claims can be brought on a variety of claims, Taylor and Woodhams (2016, pg25) state that there are now over 80 distinct types of claims that can be brought to an employment tribunal, these can be claims such as equal pay, discrimination, wrongful dismissals.

The first step in any claim is for the claimant to inform Advisory, Conciliation, and Arbitration Service, known as ACAS, of their intention. As outlined by ACAS there is a limitation date to bring a claim to an employment tribunal, this must be made within 3 months, less 1 day., unless the claim is regarding redundancy pay or equal pay in this case it is 6 months.

CIPD (2019) state that ACAS has a role to play in the early conciliation process, whereas ACAS will inform the employer and speak with the claimant with the intention to facilitate out of court settlement and ‘early conciliation’.  If the dispute was not resolved, the claimant will aim to get a conciliation certificate and the claimant can lodge a claim at the local tribunal office using a Form ET1.  Following submission of the claim, the respondent usually has 28 days to respond providing their case, the tribunal will then decide whether a full hearing will take place or the tribunal will make a decision without a hearing.  In some cases, a preliminary hearing will be held to support the judge in making decisions such as whether there is a need for the hearing to progress, if so, how long and when it should take place (GOV.UK)

Following the decision to progress with a tribunal hearing, the hearing is convened for both party to present cases in order to ask a presiding employment judge to interpret the law in their favour. If the claimant wins the hearing the tribunal will outline expectations for the losing party, this can be compensation, changing working conditions or in some cases the claimant returning to their job.

Outlined by Taylor and Woodhams (2016, pg28) if a claimant is not successful and wants to appeal a decision, this can only be made on points of law.  The appeal can be made to the next court in the hierarchy via the employment appeals tribunal (EAT), gov.co.uk state the timescales to appeal is 14 days. Disputes relating to common law are heard by judges of the country courts or if high levels of compensation by the high court. And when there are major issues of public interest are at stake, cases can be appealed to the supreme court.



2.1 Principles of discrimination law in relation to recruitment and selection. 

As outlined by CIPD (2019), there are key areas of the law that affect recruitment and selection, these being the right to work in the UK, criminal records check, data protection and the most significant example is the Equality Act 2010 which makes it unlawful for an employer to discriminate against job applicant, providing protection from unfair discrimination with the following protected characteristics 
· Age
· Disability
· Gender reassignment
· Race
· Religion or belief
· Sex
· Sexual orientation
· Marriage and civil partnership
· Pregnancy and maternity.
Employers need to ensure that fairness and equality is providing throughout the recruitment process, from advertising a role through to selecting and hiring personnel including promotion according to Taylor and Woodham (2016, pg29) who also summarise discrimination as being direct and indirect.  CIPD (2019) expand of types of discrimination as also being associative, perception, harassment, victimisation or discrimination arising from disability or failure to make reasonable adjustments.  


Daniels, K (2019, pg) also supports both Taylor and Woodham (2016) and CIPD (2019) by stating 6 types of discrimination, a summary of each are outlined:





	Type
	Summary of discrimination

	Direct
	Employee treated less favourably than someone else

	Associative
	Applies to all characteristics except marriage and civil partnerships and pregnancy and maternity.
Form of direct discrimination because they associate with someone with a protected characteristic

	Perceptive
	As associate with application to characteristics
Perception to have protected characteristics

	Indirect
	Where a provision, criterion or practice is applied

	Harassment
	Applies to all characteristics except marriage and civil partnerships and pregnancy and maternity
Engages in unwanted conduct relating to a relevant protected characteristic 
Does not have to be direct can be because it creates an environment that an individual find offensive

	Victimisation
	Penalising an employee for exercising their rights under the equality act 2010





2.2 Contracts of employment
According to CIPD, A contract of employment is a legally binding agreement between an employer and employee.  

When recruiting staff according to Taylor & Woodhams (2016, pg31) employers need to ensure that both future employee and employer are aware of the type of relationship they are entering.  This does not have to be a formal written document; it can be a verbal or email exchange. 

This is supported by CIPD who state that contracts of employment are legally binding agreements and can consist of a mixture of express terms which are items such as employees pay and working hours, this is supported by Taylor & Woodham (2016, pg111) who expand on express terms, stating that these are explicitly agreed between employers and employees outlining the rights and obligations of both parties and typically cover:

· Job title
· Rate of pay
· When and how payment is made
· Start date
· Hours of work
· Place of work
· Holiday entitlement
· Pension provision
· Sickness absence
· Notice requirement

Implied terms, which are those that are usually not expressly stated but incorporated in some other way, examples of this may be a merchant’s warranty where it is not explicitly expressed but it is implied when purchasing goods.


Outlined by Taylor and Woodhams (2016, pg31) for a contract to exist it required 5 major conditions, these being:

1. An unconditional offer
2. An unconditional acceptance of the offer
3. An intention to for a legal relationship
4. Consideration 
5. Certainty

Terms of the contract should be shared with the employee prior to starting employment, ACAS outline the terms of a contract and highlight that is consists of more than express and implied terms and covers statutory terms and incorporated items such as staff handbooks.

As of April 2020 anyone legally classed as a worker or employee has the right to the written statement of employment particulars from day 1 of their contract, where previously there was a 2 month period for the employer to fulfil.

and state that as many terms as possible should be included in a contract so it is clear to both parties the contract they are entering in to, this helps avoid any future disputes.


3.1 Changing contracts lawfully

As described earlier a contract of employment is a legally binding agreement, there are however occasions when a contract can be changed lawfully as also supported by Taylor and Woodhams (2016, pg32) who state this can be where employers make changes for good business reasons.  

Providing a change to terms and conditions is reasonable, a change be applied through a flexibility clause.  If changes can’t be made through the existing contract clauses, changing a contract should always start by consulting with employees (Daniels, K, 2019). The consultation process outlines the minimum number of days, who needs to be consulted, depending on the number of people affected.


	No of People
	Who to consult with
	Minimum Days

	<10
	Employee
	Reasonable period of time

	20-99
	Employee representative 
	30

	100+
	Employee representative
	45




Failure to agree during consultation provides options for the employer.   If the employee is perceived to be working in accordance with the new terms and conditions or if an employer writes to an employee with the contractual changes and does not respond or contest within two months, it can be interpreted that the change has been accepted.

A risky option as outlined by Taylor and Woodhams (2016, pg32) is to dismiss employees and to rehire instantly on the new terms and conditions, this however rises the risk to unfair dismissal claims.

Changing a contract can also be requested by the employee, as described by Acas, the first steps is for an employee to discuss the request for change in order to get agreement, outlining the need for change and any compromises that could be made.  

3.2 Requirements of redundancy law.

Redundancy as defined by Taylor and Woodhams (2016, pg33) occurs when an employer is reducing its headcount for economic reasons.  These can, according to Daniels, K (2019) be one of 3 reasons:

1. The employer has ceased / intended to cease
2. The employer has ceased / intended to cease in the location of work
3. The particular kind of work is expected to cease

Providing the redundancy process is carried out lawfully it will avoid unfair dismissal cases being submitted to the employment tribunal.

As outlined above, any change including potential redundancy has to follow the consultation process, Daniels, K (2019) summarise that certain information must be provided in writing at the start of consultation as determined by section 188(4) of the trade union and Labour Relations act 1992, these being:

· The reason for redundancy
· The number of jobs involved and employees it proposes to make redundant
· The total number of employees affected
· Method of selection
· The procedure to be followed
· The method of calculating redundancy pay
 
To minimise potential cases of unfair dismissal, it is important to ensure a fair selection process is followed and ways of minimising the number of redundancies, this can include voluntary redundancy or alternative methods of selection criteria, as outlined by GOV.UK, can be length of service, last in, last out.  Additional methods used in the selection process such as scoring on items such as performance or where the reduction comes from a pool of the same role, it is an option to ask employees to apply for the positions available.

Following selection employers must consult with employees informing them and inviting them to a meeting to discuss before making a final decision to dismiss.  Once the decision is final and communicated the employee has the right to appeal (Daniels, K, 2019).

As stated by Taylor and Woodhams (2016, pg34) the employment statues set out the minimum redundancy compensation for employees based on an employee’s length of service, age and current salary. Acas outline the redundancy providing you have been with an employer longer than 2 years as 

· 1.5 weeks’ pay for each year of work after their 41st birthday
· 1 week pay for each year of work after their 22nd birthday
· Half a week for each year of work before their 22nd birthday

In addition to redundancy pay, employees may be eligible for additional items such as such as the option to move to an alternative job and time off to look for alternative employment.


3.3 Requirements of the law on business transfers.
 
The Transfer of Undertaking (protection of employment) Regulations, known as TUPE described by both Daniels, K (2019) and Taylor and Woodhams (2016, pg34) as being introduced as a result of the acquired rights directive dating from 1977 and 2001.

Outlined by Acas, TUPE regulations are applied in either business transfers or service provision transfers.

	Transfer Type
	Summary

	Business
	· Economic entity
· Retains business identify
· Full transfer, part transfer or merger

	Service Provision
	· Contract is offered to another contract provider
· Transferred from 1 person to another
· Outsourcing
· Insourcing - Carries out activities instead or contracting or outsourcing





TUPE regulations provide protection to employees involved in the transfer and provides important legal duties that need to be followed, this can stop unfair dismissal claims and employees the right to object.

CIPD provide guidance and outline when TUPE can be applied to and when it doesn’t apply:

	TUPE can apply
	TUPE does not apply

	Merger of companies
	Transfers by share take-over

	Sales of businesses by sale of assets

	Transfers of assets only

	A change of licensee or franchisee

	A situation where there is a change of business identity,

	Contracting out of services

	Buying in services from a contractor on a one-off basis

	All or part of a sole trader's business or partnership is sold or otherwise transferred.
	Transfers of undertakings situated outside the UK

	Transfers out of companies in administration

	The supply of goods for the client's use


According to Gov.uk when employers are looking to transfer they must consult with trade unions or employee representatives with the details of the transfer and the impact, this is one of the key rights of the employees and have the right to be consulted formally, before, during and after the transfer (Taylor and Woodhams, 2016).
Following the transfer, the employees of the outgoing employer automatically become employees of the incoming employer, they continue with their continuous service and with the same terms and conditions of employment with the incoming employer, it is unlawful to force a change to a contract as a result of a TUPE transfer (Taylor and Woodhams, 2016). This may mean that employees of the same company may have different terms and conditions however this cannot be changed to help ‘harmonise’ the environment.


4.1 Major Statutory Pay and working time rights

Stated by Daniels, K (2019) under the Working Time Regulations 1998 a worker includes anyone who has entered into or works under a contract of employment or any other contract, implied or express.  In summary, those employed under a contract and potentially casual and freelance workers.

The Working Time Regulations Act basic fundamental rights as summarised by Taylor and Woodhams (2016, pg37) as:
· A limit of 48 hours per week
· 4 weeks paid annual leave per year in addition to 8 bank holidays
· 20 minutes’ rest in any period of work lasting six hours or more 
· 11 hours’ rest in any one 24-hour period
· 24 hours’ rest in any seven-day period (or averaged over 14 days)
· Night workers are limited to 8 hours work in any 24hr period and have the right to free, regular health checks
· Special provisions that restrict young workers (16-18 year olds)

The basic fundamental rights are supported by CIPD who also outline what is meant by the term working time as any period when the individual is working at the employer’s disposal and carrying out their duties.  

An obligation of an employer is to pay wages of an employee. That is, any sum payable to the worker in connection with work done during employment (Daniels, K, 2019).  As an employee, under the Employment Rights Act 1996 (section 8) every employee has the right to request an itemised payslip, this needs to ensure it includes both gross and net payments and also any deductions that may have incurred, as of April 2019 an employer is required to include the number of hours worked if the amount is dependent on the hours an employee has worked. 

As an employer when paying a worker needs to ensure that adherence to the individual protection rights are adhered, this includes additional items outlined in table 4.1

Table 4.1

	Rights
	Key points

	National minimum wage (NMW)
	· Act – gives the right for workers to receive minimum hourly rate of pay
· Not included – those on a training scheme or temporary work, work experience or homeless
· Employers required to keep records of payment for 3 years


	National Living Wage (NLW)
	· Paid to those aged 25 and above
· Reviewed each October 
· No legal requirement to pay

	Statutory sick pay (SSP)
	· Sick pay
· No legal requirement for employers to have a sick pay scheme
· All employers are required to pay SSP
· Continuously sick for or more calendar days in a row & have average earnings at least equal to the lower earnings limit
· Paid for a maximum of 28 days in a 12 month period
· Paid on normal days of work


	Suspension on medical grounds
	· Entitled to normal rate of pay for first 26 weeks
· Not entitled are workers less than 1 month, fixed term contract or less than 3 months
· Not entitled if refused the offer of alternative work




As outlined by Taylor and Woodhams (2016, pg35) the Equal Pay Act (1970) is one of the longest employment regulations, making it unlawful to discriminate between men and women when doing like or equivalent work in that they are paid the same.  This is work that is equal in terms of skill, experience and effort.

4.2 Major Statutory Family friendly rights. 

In addition to the above statutory, there are family friendly regulations that support employees who are unable to work due to family related absences outlined in table 4.2

Table 4.2
	Regulation 
	Outline

	Maternity 
	· Statutory maternity pay(SMP) 90% salary for first 6 weeks, then SMP for the remainder
· 3 different types of leave
· Ordinary maternity leave (OML) 
· No qualifying period of service
· Must notify no later than the end of the 15th week before the EWC
· start on date informed employer
· Earliest start date 11th week prior to expected week of confinement (EWC) unless early arrival of baby or pregnancy related illness 4 week prior to EWC
· Right to return to same job and T&Cs
· Compulsory maternity leave (CML)
· 2 weeks following birth
· Right to return to same job and T&Cs
· Additional maternity leave (AML)
· Runs for a further 26 weeks from end of OML
· Right to return to same job – if practicable with no less favourable T&Cs
· All benefits continue to accrue
· Reasonable contact is permitted to keep employees up to date including KIT days


	Ordinary Paternity Leave (OPL)
	· 2 weeks leave
· Must be taken within 56 days of birth
· Paid the same as SMP
· Eligible for employees over 26 weeks at the start of 14th week before EWC
· Right to return to same job
· If additional parental and alternative leave longer than 4 weeks, right to return to same job – if practicable

	Shared Parental Leave
	· Parents able to share the rest of paid leave entitlement
· Same rights to return 

	Adoption
	· Same leave permitted
· Date is the parent / child match
· Parents choose who takes maternity / paternity

	Flexible working request
	· One off change in T&Cs
· Employers have the right to refuse

	Parental 
	· Up to 18 weeks per child (under 18yrs)
· Maximum 4 weeks in 1 period
· Unpaid leave



In additional to the above rights, Daniels K (2019) also outline the right for an employee to take reasonable, unpaid time off for dependants, that is, someone who lives in the same house that isn’t a tenant or employee.  Additional to this, time off is also permitted for public duties and time off for training.



5.1 Major requirements of health and safety law. 

The Health & Safety at work act 1974 outlines general principles and specific obligations for employers as stated by Taylor and Woodhams (2016, pg43).  The following legislations apply in all workplaces:

	Regulation
	Description

	Workplace (Health, Safety & Welfare) regulations 1992
	· Maintain places of work, equipment and systems efficient state of good order and repair

	Personal Protective Equipment regulations 1992
	· Identify & provide PPE required
· Trained in use of equipment

	Health & safety (display screen equipment) regulations 1992
	· Risks associated with use of screens

	Reporting of Injuries, diseases and dangerous occurrences regulations (RIDDOR) 1995
	· Reporting of events & certain diseases at work

	Manual Handling operations regulations 1998
	· Examine & train all lifting and manual handling

	Provisions and use of work equipment Regulations 1998
	· Supply appropriate equipment for use

	Management if H&S at work regulations 1999
	· Identify and reduce risks from risk assessments

	Control of substances hazardous to health (COSHH) regulations (amended 2002)
	· Storage, use and risk assessments of hazardous materials



Outlined in the Health & safety act is employers have a duty to ensure as reasonably practicable the health and welfare at work of all employees (Daniel, K, 2019). This includes safe and adequate plant and equipment, safe premises and/or place of work, competent and safe fellow employees and a safe system of work.  In addition to this where workplaces have more than 5 employees, a written health and safety policy must be in place.  

Daniels, K (2019) expand on the law by stating that employees also have a duty to take reasonable care for health and safety themselves and others and to cooperate with their employers to ensure health and safety requirements are met.


5.2 Equality and diversity in the workplace. 

Daniels, K (2019) state that nine major pieces of discrimination legislation and more that 100 smaller pieces of legislation were replaced by the Equality Act 2010.  Gov.uk. outline that by replacing it makes the law easier to understand and strengthening protection in some situations, setting out the different ways in which it is unlawful to treat someone, the nine protected characteristics as listed in section 2.1. 

The characteristic provide protection for people with the protected characteristics, in addition part time workers and fixed time workers are protected by EU laws and UK Law extends some protection to ex-offenders and union membership, non-membership (Taylor & Woodhams, 2016).

CIPD (2019) outline that whilst the Equality Act 2010 sets out the requirements and laws for discriminating, diversity and inclusion goes beyond legal compliance and state that it is important to recognise that a one fit does not fit all approach to managing people and achieving fairness and equal opportunities to all.


5.3 Implied Terms 
As outlined in contracts of employment, activity 2.2, a contract consists of both expressed and implied terms, Daniels, K (2019) state that as well as implied terms there are also obligations placed on both the employer and employee by law.  
For the employer, the following duties:
· To pay wages
· To provide work
· To provide references
· To take reasonable care for health and safety of employees
· To take reasonable steps to bring to the attention of employees’ rights of which they would not be aware of
· To give effective support against bullying at work
· To respect the privacy of the employee
· To deal effectively with grievances.

CIPD also support this and also highlight the duties of the employee as:

· Carry out reasonable, lawful instructions given by the employer
· Provide personal service by not sub-contracting to another
· Be ready and willing to work
· Be reasonably competent
· Take reasonable care of the employer's property
· Behave with trust and confidence.

CIPD also state that while implied can be to protect an employer or employees it is better to have drafted express terms to limit interpretation and potential claims brought forward.



6. Unfair dismissal law

In the section 94 of the Employment Rights act 1996 an employee has the right to be unfairly dismissed by its employer, however in section 98 lists five potential reasons that are fair for dismissal, these being:
· Capability or qualifications
· Conduct
· Redundancy
· Statutory ban
· Some other substantial reason

Taylor and Woodhams (2016, pg41) states that the unfair dismissal law only applies to employees, that is people who work under the contracts of services are able to bring dismissal claims to tribunal however those under the contracts for service such as agency cannot.

Dismissal is as stated by Daniels, K (2019) as when the contract under which he / she is employed is terminated by the employer, the employee is working under a fixed contract which is not renewed, or the employee terminates the contracts.  Additional circumstances for the contract being terminated can be resignation of the employee, mutual agreement or frustration.
GOV.uk also outline that a dismissal is only fair if you also act reasonable during the dismissal and disciplinary process and a tribunal will consider if the reason is fair, a proper investigation has been carried out, procedures followed, allowed the employee to be accompanied to hearings and gave the employee the right to appeal.
In some cases, dismissals are automatically classed as unfair, these can be when employees exercise specifics rights such as pregnancy, family reasons, representation, pay and working hours, part and fixed term employees (ACAS)
The employment Rights Act 1996 define capability and qualifications as: 

· Capability - skill, aptitude, health or any other physical or mental quality
· Qualifications – Any degree, diploma, other academic, technical or professional qualification 

Both relevant to the position which the employee holds (Daniels, K, 2019)

As outlined in Taylor and Woodhams (2016 pg 42) poor performance has to be handled in the same way as ordinary misconduct, in which way a formal hearing has to be warned of their performance and an improvement plan has to be agreed with a time period where the employee has to demonstrate the improvements made.

Misconduct is divided into ordinary misconduct and Gross misconduct, (Taylor and Woodhams, 2016) define an ordinary misconduct as a relatively minor breach of an employers established rules and differentiates gross misconduct when a breach is more serious, acting intolerable and destroying trust and confidence in the process.

Organisation are required to follow the Acas code of practice: Disciplinary and Grievance procedure, outlined in the procedure are the key items in handling a grievance: 

· The employees needs to write to the employer to outline the nature of the grievance
· The employers arrange a meeting with the employee to discuss the grievance
· Allow the employee to be accompanied at the meeting
· Decide on appropriate action
· Allow the employee to take the grievance further if not resolved


If the procedure provided by Aca is not followed there will be an automatic unfair dismissal.  Acas also outline that when a grievance overlaps a disciplinary, the disciplinary may be suspended to deal with the grievance.
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