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Briefing Note

Client Name: Paul Potter
Principal: Cerys Davies
Matter: Advice Regarding Formation of a Company

Facts of the Matter: 
· Client started small business selling chocolate brownies from home during the pandemic. 
· The business is currently called “Sweetstuff”. 
· Business has been successful for the last twelve months and Paul has taken on two friends, Gregor and Katya, as employees in the business. 
· Business has grown quickly, and Paul now wishes to expand the business and open a commercial catering unit. 
· Paul will need to fund the expansion, and Gregor and Katya are open to potentially investing in the business. 
· Paul wants to expand as quickly as possible. 
· Paul wants to discuss the implications of remaining a sole trader, forming a partnership, or a private limited company. 

1. Legal Personality
a.) Remaining a sole trader could remain an option, but this comes with risks of liability as the business is not considered to be a separate legal entity from the individual.
b.) As a sole trader, Mr. Potter would remain in full control of the business and be the sole beneficiary of any business profits or assets and can use them however he sees fit. 
c.) If Gregor and Katya were to invest in the business then Mr. Potter would not be able to be considered as a sole trader and a partnership could be a viable option. This type of business is for two or more people who want to work together with the main purpose of creating a profit. 
d.) Partnerships again are not considered a separate legal entity to the individuals who run the business. 
e.) It is expected that partners in a business, due to the fact, that they manage the business together that they also bear the responsibility of each other’s decisions and any consequences that could arise. 
f.) If liability is a potential issue for the business or the client, and a sole trader and partnership have been ruled out, then another option would be a private limited company. 
g.) In a limited company the management of the business and the owners of that business are seen as two separate legal entities and as a result they would not be personally liable for any debts or contractual obligations were that company to dissolve.
Department for Business, Innovation and Skills, (2011). 

 2. Personal Liability 
a.) Personal liability arises when an individual’s personal finances are affected by the issues of their business.
b.) Company Directors and those who own private limited companies are not personally liable for a company’s financial losses 
c.) This, however, does not mean that the Director is still not bound by legal responsibilities to the business and its shareholders. 
d.) Under the Companies Act 2006, Directors are responsible for:
· Managing any legal issues and conflicts in an appropriate and reasonable way, 
· Exercising due diligence and reasonable care,
· Exercising good judgement and decision making, and
· Having a fiduciary responsibility to the shareholders and promoting the success of the business in order to make a profit. 
e.) If a partnership was decided upon each person is responsible and personally liable for the contractual obligations or debts that the business incurs.
f.) If he wishes to remain a sole trader then his personal liability would not be any different to that of a partnership. 
g.) It is possible for a director to have legal action brought against them personally if there is an issue that is specific to them and not the company. 
Kati, (2022). 

3. Creation, Formalities, Speed and Cost
a.) Private limited companies need to be registered with Companies House, and there is a fee to being the registration process, which is currently £12, and the registration process takes on average twenty-four hours. UK Government, gov.uk, (2024). 
b.) In order to register as a sole trader, you need to apply to HMRC for a self-assessment, even if you already have one for personal reasons you still need a new one as a sole trader which will also ensure that you are in the correct class for National Insurance contributions. UK Government, gov.uk, (2024). 
c.) To register a for a partnership, you need to register again with HMRC, choose a business name and a nominated partner who will be responsible for the financial and taxation affairs of the business. 
d.) When registering a partnership, you must also register for VAT if the taxable turnover of the business exceeds £85,000. UK Government, gov.uk, (2024). 

4. Ongoing Formalities, Regulation and Privacy
a.) Private limited companies are regulated by the Companies Act 2006, and partnerships are regulated by the Partnership Act 1890. There is no formal statutory regulation for sole traders in the form of parliamentary acts, however, there are still legal requirements that they must follow when trading. 
b.) Trading as a partnership or sole trader offers greater privacy for the business as you are not required to publish your businesses financial accounts. 
c.) Trading ass a private limited company offers less privacy as companies are expected to file their business accounts with Companies House, meaning that ordinary members of the public or people you know can view those accounts and would be able to see any profits or losses the company makes. 


5. Management: Flexibility to Transact or Bind the Business
a.) Binding a business means that a nominated person or persons have the legal ability to enter into contracts or transactions on behalf of the business. With companies because they are considered to be a separate legal entity then this means that the company itself and not the person acting on its behalf is responsible for the execution of the contract or debt. 
b.) It is considered appropriate in certain instances for an employee to bind a business, providing they have been given the authority to do so. 
c.) Such authority can be given either by expressly stating so in a codified contract or implied through their conduct, meaning that it is reasonable for a third person to assume that the person has the authority to bind. Goudan, (2022). 

6. Name of the Business
a.) From checking the name “Sweetstuff” with the government’s Company Name Availability Checker. It appears there is already an incorporated company with the same name, so this means if the client decides to incorporate the business then the name will need to be changed. 
b.) From checking the Trademark Register with the Intellectual Property Office, there was a trademark filed for “Sweet Stuff Bakery” in 2017, and an additional one for “Sweet Stuff” in 2022, so it is likely that this name will need to be changed anyway even if the business remains as a sole trader or becomes a partnership. 
c.) There are some names which fall under sensitive words and expressions, and in this instance, naming of a business is regulated by The Company, Limited Liability Partnership and Business Names (Sensitive Words and Expressions) Regulations 2014. 
d.) In order to ensure that the business name does not mislead or cause harm to the public, you may need to apply for permission from the Secretary of State for Business and Trade. 
e.) Business names cannot include any pre-eminence to institutions such as the British government or the governments of the devolved administrations. 
f.) It is also forbidden for businesses to have names which include regulated activity, such as chartered accountants, nursing or medical professions. Businesses are also unable to use a business name that may be considered a criminal offence. Townley, (2019).

7. Finance
a.) The funding and financing options for partnerships and sole traders are less flexible than that of a company that is limited by shares or guarantee. 
b.) There are still options to explore in these instances, but you would be looking options such as bank loans, for which you will usually need some form of security or collateral, for instance your family home. 
c.) Another option could be investment into the business from another person, which will then give them a share of the company in return. Another company can also invest and serve as a partner in a partnership as they are a separate legal entity. 
d.) Should he decide to incorporate into a private limited company then they would be in a stronger position to seek a loan from the bank, or they would be able to raise capital by selling shares and increasing their number of shareholders. ICAEW, (2016). 
8. Taxation of Profits Generated by the Business and Distributed to Proprietors
a.) Corporation Tax for companies is applied based on the profits the company has made during the necessary filing period of the accounts. So, if the accounts are filed annually, then you will pay the level of tax based on your profits for the previous year. 
b.) If the company makes a profit of more than £250,000 then the tax rate is set at 25%. 
c.) If the company makes a profit of between £50,000-£250,000 then they are able apply for marginal relief to have their tax rate adjusted. 
d.) If the company makes a profit of £50,000 or less then they would be eligible to pay the small profits rate, which is currently 19%. 
e.) Sole traders and partnerships will pay the same rates of tax as those in employment. 
UK Government, gov.uk, (2024).

Follow-up After the Meeting:
Having discussed their options together, the three of them have decided to form a partnership, so the formation of their business and their trading activities will be regulated by the Partnership Act 1890. Paul has given the following instructions as a result of this decision:

a.) Paul Potter will make a £30,000 capital contribution. 
b.) Gregor Benson will make a £10,000 capital contribution, with a further advancement of £20,000 over a seven-year term, at an interest rate that is 1% higher than that of Barclays Bank Plc. 
c.) Katya King will make a £10,000 capital contribution. 
d.) Interest will be paid on all contributions at 5%. 
e.) Paul will receive an annual salary of £10,000 and Gregor will receive an annual salary of £7,000. This is to allow for the fact that they will both be working full time in the business. 
f.) Katya is only available to work sixteen hours per week as she also works as a freelance interior designer. 
g.) Profits and losses to be split as:
· Paul Potter – 50% share of profits
· Gregor Benson – 30% share of profits
· Katya King – 20% share of profits
h.) When any of the partners decide to leave the partnership it has been agreed that their capital share and any accrued profits etc. will be able to be purchased by the remaining partners by way of monthly instalments over a two-year period with 5% interest per annum. 
i.) Katya’s interior design company is also doing well and although she is committed to “Sweetstuff” currently, Paul has made it clear that it is his wish that Katya’s role in the partnership is to end if she in unable to fulfil her 16-hour commitment. 

It is in the interests of all parties to have a written partnership agreement to ensure all their interests and the interests of the business are protected. This agreement will set out the rules and the expected conduct of the parties while trading as a business. In the event that there is no formal written agreement, should any issues arise then they will have to rely on common law, and the issues will be dealt with by the application of the relevant legislation. The form which the agreement takes can be that of a normal contract, and the terms agreed can be varied by the unanimous agreement of the partners. There is no ‘one size fits all’ approach to partnership agreements, but even the most basic agreements should make adequate provisions based on the needs of the business and the partners, and would usually include topics, such as, the formation of the partnership and the roles of the partners in the business, the nature of the business to be undertaken, the name of the business, the profit and loss divisions between the partners. A partnership agreement should also provide for the event that one of the partners leaves the business and how that would be handled, the premises which the partnership will use as a trading premises, the situation with regards to goodwill, the contributions to be made by the partners entering into the agreement and also matters including the dissolution of the partnership or admitting a new partner should be thought of. BIS, gov.uk, (2011). 

After researching the partnership agreements and what they usually include, and looking at the instructions from the client, I would advise that all points are included in the partnership agreement. 
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