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Reform of the Offences Against the Person Act 1861
It has long been thought by legal scholars and professionals that the law surrounding the Offences Against the Person Act 1861 is not fit for purpose and is outdated. In total since the 1980s successive governments have made six attempts at reforming this Act, including a Law Commission report in 1992. The other key attempts involve the 1998 Draft Bill and the 2015 Law Commission report, which aims to address areas they feel the Draft Bill missed, Eugenicos, (2017). One of the main reasons for reforming this area of law is the language is very dated and is difficult to understand. There is also no logical hierarchy of offences and sentencing powers are also inconsistent. In the case of s20 Grievous Bodily Harm, which is more serious than a s47 Actual Bodily Harm both have the same maximum sentences of five years imprisonment, (Herring, 2018). In such cases it is often left up to the individual prosecutors to assess the level of harm sustained to bring charges which reflect the seriousness of an offence. This can lead to a disparity between sentences as there are no set guidelines for prosecutors to follow when applying such charges. As a result of this, over a ten-year period between 2003 and 2013, 7% and 12% of cases where a defendant was referred to trial at Crown Court received sentences which could have been handed down in a Magistrates’ Court, according to the Law Commission’s Scoping Paper, (2014).  

The Offences Against the Person act forms the basis of over 26,000 prosecutions every year, with those for offences such as assault and battery generating 100,000 (Law Commission, 2014). This particular law draws criticism because the offences are not classified in order of seriousness, and some offences detail situations which have no relevance in the modern world. For instance, s.37 Assaulting a Magistrate on account of preserving his wreck, meaning a person can be prosecuted for assaulting someone who has the authority to preserve a vessel in distress (OAPA 1861). There are many other instances of this and does not set out a clear principle for prosecutors to follow when assessing how to charge a defendant.

The Law Commission argues that one of the main areas of this act which is most in need of reform is the non-fatal offences against the person. There are many times as well where a defendant is charged with assault when in actual fact a battery has taken place. Assault is a common law offence and is committed when a person intentionally or recklessly causes the 

victim to apprehend immediate unlawful personal violence, whereas battery is also a common law offence but is committed when the person intentionally or recklessly causes the victim to apprehend unlawful personal violence, meaning that for battery to be committed there has been no physical contact between the defendant and the victim. The case of Longdon v DPP [1976] held that a woman suffered immediate personal violence when the defendant casually pointed a fake gun at a woman who was understandably terrified, even though he told her the gun was not real, but he was reckless as to the fact she could have apprehended such violence. 

It is also thought that medical terminology relating to this act is also now outdated, as the words ‘bodily harm’ is mentioned in s.18, s.20, and s.47 but it only discusses physical injury to the body and does not account for any form of mental harm or torture. The consideration of whether psychiatric injury can amount to bodily harm was addressed in the case of 
R v Ireland and Burstow [1997], where the defendant was involved in a relationship with the victim but was not happy when it ended, and he harassed her over several months with phone calls and hate mail, he would also randomly turn up places and harass her neighbours too. It was held that psychiatric injury did amount to bodily harm, while referring to R v Chan Fook [1994], where it was held that psychiatric injury could constitute ABH (Herring, 2018). 

Although much of the language is considered to be irrelevant today, and can be applied to minimal situations today, but there have been instances where modern offences have needed to be modified to find a basis in statute for offences against the person. This was such in R v Cunningham [1957], where the court defined ‘maliciously’ as being reckless as opposed to its actual definition, which could have caused some confusion when interpreting other statutory definitions. In this case, a man had ripped a gas meter off the wall with the intent of stealing the money inside. As a result of this the fitting was no longer safe and the gas leaked from the meter through to the house next door, poisoning the owner. It was held that malicious could either mean the defendant intended to inflict the particular harm that was done or was reckless to see that the particular harm done was a possibility. 


Although there are many issues with the current legislation not everyone agrees with the Law Commission that the law in this area needs to be reformed but the Act does remain drastically unorganised with a hugely unclear structure, such as the fact that there still is no codified difference between the offences of assault and battery. So no matter if there are organisations that feel that the Act does not need to be reformed, they must agree with the fact that the language and situations in the Act need to be updated and a logical hierarchy of offences needs to be established. 

The Home Office came up with the Draft Bill 1998 to attempt to reform the Offences Against the Person Act into a logical, clearly written way so that it could be easily understood. It offered a clear hierarchy of offences, differentiating between the levels of seriousness of the injury apprehended by the victim, with one single offence replacing assault and battery. As of now the Bill did not become law and the Law Commission felt that the Draft Bill failed to address some aspects of Act as it put forward its 2015 report. 

One of the first things to consider is the Actus Reus of an offence, meaning there has to be a positive physical act in order for a crime to have taken place. The initial element of AR is that the victim would suffer a wound or Grievous Bodily Harm, the case of Eisenhower held that for a wound to occur, both layers of the skin must be cut and bleeding. A scratch on just one layer of the skin would not constitute a wound because the skin as a whole did not break. The next thing to consider is causation, and if you apply R v Ireland and Burstow [1997], both the words ‘cause’ and ‘inflict’ have a similar meaning, with factual causation being applied by the but for test. The but for test when applied to a case, simply means, ‘if this, then this’ – if the defendant never constantly harassed his ex-girlfriend, she would not have suffered psychiatric distress. 

After factual causation for an offence has been established, we then need to consider legal causation.  Legal causation means that the defendants’ actions must be a substantial cause, or an operative cause of the injuries apprehended by the victim. Applying R v Pagett [1983], 

where he had separated from his wife and commenced a relationship with a 16-year-old girl who became pregnant by the defendant but ended the relationship when she was six months pregnant because of his violence. He turned up at her parents’ house with a shotgun and shot her father in the leg and then drove off with the girl and her mother. Along the way he threw the mother out of the car and drove off with the girl and was eventually caught up by the police. He started firing his shotgun at the police, who fired back in defence, but he used the girl as a shield, and she was shot and died. It was held that he was the legal cause of her death because the police fired back in self-defence and if he had not used her as a shield, she would not have been killed. 

Mens Rea is the next point to consider, which deal with the mental elements of an offence. The case of R v Savage [1991] deals with establishing mens rea in a case. In this case, the defendant threw a pint of beer at someone in a pub and dropped the glass, cutting the victims wrist. The defendant maintained that she never intended to cut the victim or cause injury, she just wanted her to be humiliated by having beer thrown at her. The judge at trial directed the jury that ‘malicious’ meant that an unlawful act was deliberate and resulted in the wound. The jury convicted her, and she appealed, where they held it was not necessary for the defendant to possess the mens rea for the offence, it was sufficient that they intended or could see that harm could result. 

There are many institutions, such as the Bar Council and the Bar Standards Board that feel there is no real need to reform this area of law. They feel that it is an issue which is discussed among legal academics, and the fact that the legislation is out of touch with modern society is just a theoretical legal point as the majority of legislation for modern non-fatal offences against the person to be established in case law. They do however believe that the outdated offences should be repealed from the Act would be sufficient action to take. There are still a lot of people who think that the entire law and legislation surrounding offences against the person needs to be restructured from the top down and current legislation needs to be totally repealed to make the law fit for purpose in twenty-first century society. 



It is clear though that if new legislation were to be enacted, there would need to be no overlap of previous legislation and the Magistrates’ Court needs to be more utilised to stop clogging the courts with unnecessary cases where sentences issued in Crown could have been issued in Magistrates’. The new legislation would also need to be a lot clearer with regards to the varying degrees of offences and allow for further amendments in the future to adapt to modern and changing methods of crime, as we are arguing with this Act now. It can also be argued that there are even legal professionals who are despondent over the archaic language used in the OAPA, and that various terminology which would alienate the majority of society from the system and as a result of this the legal profession could be damaged. Because of this, there are organisations fighting with urgency to modernise this law to make it more accessible. The main point that various people make is that the Law Commission Report of 2015 is still lacking in some clarity with regards to certain elements of the reform they are advocating for and that is a major setback of the report. Ultimately though, the decision as to whether or not the law will change lies with parliament and I think this issue will continue for some years as parliament do not seem in a rush to amend this Act. 
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