




CRIMINAL LAW – ASSINGMENT 1      LECTURER:   SADIE FRANCE
LILU MEAH (2009177) 

Discuss when criminal liability will be upheld for failing to act.       Module Code: BMLW40005/BMPL4009

To introduce this assignment, this assignment will be talking about criminal liability and its failure to act and how it can be spoken into more depth. Furthermore, it will be outlining the importance of the failure to act which is known as the term ‘omissions’ and breaking it down into depth to understand liability of omissions effectively. 
Omissions is seen as the failure to act, to have the responsibility to be a person’s duty of care and being liable for a specific duty of care, however failing to come into terms and meet with the needs which is also known as negligence, can result in an omission. Omission is seen as ‘’the opposite of action- it is non-action (which is not doing), an absence of action’’. (Ambos,2020).
An omission can also be seen as a pre agreed contract or promise, but then is failed to act upon. This can be towards a duty of care for an individual or the public. An example of an omission in criminal law is a mother failing to provide her baby with food which resulted in her baby’s death. This is seen as an omission as the mother had a duty to take care of her child, therefore, she is liable and responsible for an omission. This is supported through the case of R v Hood [2003], where the defendant’s wife had been suffering from osteoporosis and had fallen. The husband had failed to get her medical attention, her state had deteriorated, and she died. The mens rea of this case is failing to get medical attention for weeks. The husband had been aware of her disease yet failed to take action. (Loquitur,2022). A failure to meet a duty of care also means if a person created a dangerous situation, then they are fully responsible for any harm that is caused. ‘Duty of care is related to a low threshold for a legal responsibility for the outcome and consequence of a person’s actions. (Dill, 2019).
‘Lord Atkin had highlighted in the House of Lords that there is an overall conception of relationships giving rise to a duty of care’. (David, 2019). This is supported in the case of R v Willoughby [2004], where the appellant and Mr Drury had been involved in burning their pub as they were in debt. The building ended up collapsing, killing Mr Drury. Its seen that the appellant had a duty of care to be responsible for Mr Drury’s death, as he had the mens rea to set the pub on fire, knowing the potential dangers of the action which is his actus reus, and still going ahead with the act. This was seen as a duty to act as the appellant has ownership over the building and had used misdirection, causing a dangerous situation which led too death. 
One of the common questions regarding to omissions is if it’s regarded as an offence. An omission. An omission that includes both mens rea and actus reus will result in a negligence and a failure to act, which is formed into an offence if a defendant fails to meet standards. ‘’R v Evans [2009] holds that if a person merely facilitates another to create a dangerous situation for himself, that person may be held criminally liable for an offence’’ (Dennis 2012). In the case of R v Evans, Evans had bought her half-sister Carly heroin. Carly proceeded to inject herself with heroin, resulting in her death. Evans realised Carly had symptoms of an overdose but proceeded to not get medical assistance and put her to bed. The next day, Carly was found dead. The outcome of this case was held that Evans was gross negligence manslaughter. There needs to be a mens rea and actus reus apparent in order to claim an offence. As Evans had a partial contribution to Carly’s death by creating a life-threatening situation by not take the steps to help her life, its seen that her mens rea of her mentality of getting into trouble was more important than saving a person’s life. The actus reus was present by seeing the symptoms of an overdose but not taking further action as well as giving Carly heroin. (Murphy 2010). 
In relation to the question, there needs to be both the guilty act of the mind as well as the physical action, this is known as mens rea and actus reus. A physical element of a crime would be stabbing a person, the mens rea would be the intention/planning of killing that person. Mens rea is seen as the guilty mind of an individual, this is required for most cases of murder as it is required to be proven as part of an element of the crime. The definition of negligence is also seen in more detail in (Simeter,2011) where ‘criminal conviction is establishing the element of the guilty of the mind, for that reason the guilt tests are not only on intent but on the elements as well’. 
Generally, there is a duty to act in criminal law, this is given when the defendant accepted and applied reasonable steps. If the defendant creates a harmful or a dangerous situation, then they may be applied under a duty to take the reasonable steps in order to divert danger or to stop/prevent it. In addition, in statutory duty regarding to criminal law, a breach of duty is imposed on an individual or by a body of statute. This means that the person who is involved in the breach of duty of statutory duty is responsible and liable for any criminal consequences such as a penalty which is given by the statute. Furthermore, this may also mean that the individual may be liable to pay a person who is injured. In in order to establish a duty of care, ‘whether it is owed or not owed, the courts must follow  authority’ (Tofaris, 2018). Generally, mostly everything in the court consists of duty of care, whether if that’s between a manager and their employees and their safety, to a father and his child or even doctors to their patients. All these consists of a general duty of care. 
There are a few conditions that must be apparent and met for a breach of duty. One of the things that must be highlighted is that there must be a statutory duty given to the claimant. There needs to be a breach of duty by the defendant as well as damage to the claimant. The damager however must be seen and caused by the breach of duty. 
A contractual duty initially sets out an agreement for the employee which includes their employment conditions, responsibilities in the workplace as well as their rights within the workplace. However, if the organisation is unable to do so, then ‘the contractor is liable for any loss or damage caused’(Union,2016). Furthermore, a contractual duty is underlining that a party/organisation is liable and legally responsible to provide a contract agreement. This sets out the care for the people that might b injured if a contract is not set out. R v Pitt wood [1902] 19 TLR 37, is seen that the defendant was gate keeper on a railway crossing, he has left the gate open before he went to lunch, forgetting to close it. This resulted in a person getting stuck on the tracks and the defendant was convicted of manslaughter. In terms of c contractual duty, its known that in a matter of time, the contract would end/be terminated.
In terms of duty of care, ‘’its seen as it is used to cover several aspects of law’’(Chris,2020). This is seen in the case of Airedale NHS Trust v Bland 1993, Bland was injured when he was seventeen and was unresponsive, thus, he was put in a life support machine which he was technically alive as his heart and body was still functioning. As doctors were feeding Bland through a tube and had the approval to remove the feeding the tube as his state was not improving. The issue with this was the patient didn’t have a say in their treatment and the decision that the doctors made. Doctors are allowed to make a decision which is in the best interests of the patient however its seen in this case that they have made Bland situation dangerous or to accelerate death. The mens rea of this case was the intention to remove the tube for the patient’s welfare, fully knowing that this might deteriorate their state. The actus reus is the removal of the tube without consent. (Brown 1993)
General duty to act is providing workers with a safe environment, avoiding any hazards that may cause injuries or death. ‘’legal should also be equitable, and conversely.’’(Valcke,2019). To conclude this assignment, all duty to care and act is necessary to the law today as everything consists of responsibility. This duty of care and act applies to different relationships, whether that’s within a workplace or a legal relation between a mother and her child. It is important to understand the duty of care ad who is liable or not in a situation. 
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