Defences – Short questions and answers

1. What is meant by the “agony of the moment” in the context of contributory negligence?
The negligence of the defendant may put the claimant in a difficult situation in which he does not know how best to respond.  Jones v Boyce [1861] provides a good example.  The principle is still good even though the case was decided many years before the Law Reform (Contributory Negligence) Act 1945 became law.  The decision to jump from the vehicle turned out to be less sensible than it appeared in the “agony of the moment” but the claimant’s decision should be judged in the context of that dilemma, created by the defendant, and it may be reasonable in the circumstances.

2. If a judge finds that a claimant has been contributorily negligent, how does this finding affect the claimant’s action?
The answer can be found in the wording of s1(1) LR(CN)A 1945.  The principle is that the damages awarded to the Claimant will be reduced “to such an extent as the court thinks just and equitable”.  This reference to equity is rare in the law of tort and it is a reminder that the judges are not making a scientific or mathematical calculation.  They will have regard to the Claimant’s share in the responsibility for the damages suffered.  Blameworthiness is being assessed and this is shown by lack of care for the Claimant’s own safety.

3. What must the defendant prove to establish the defence of volenti (consent)?
The defence can be translated to mean that someone “who has not invited or assented to an act being done towards him cannot, when he suffers from it, complain of it as wrong” (Smith v Baker [1891]).  The defendant must show that the claimant consented and this is rarely based upon express agreement.  The court may imply consent if there is evidence of full knowledge of the risk and voluntary submission to running the risk.  A free choice is essential for the defence to succeed.  It is important that knowledge alone is insufficient to raise the defence because, if that were the law, it would be very difficult for anyone doing inherently dangerous work ever to sue their employer.  Smith v Baker [1891] is a good early example of the protective stance taken by the law on this issue.

