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Constitution of the Peoples Republic of China: An Entrenched Means of Government or Interpretative Focus

The constitution of the People's Republic of China covers a great many things, many features that can be identified in a European constitution. This includes freedom of speech, freedom of assembly but also fundamental rights that exist in a typical democracy. The constitution elaborates upon the structure of government of the state, spelling out the very legitimation of the existence of the People's Republic. This document, by extension, regulates the organs of state government, the various ministries, as well as the legislatures from local to national levels of politics. It is the very embodiment of the political relationship of the people of China and their chosen representatives and acts as a guiding hand to all on how the state and the government should work. This essay mainly is focussed on the issue of interpretation but also entrenchment. What type of constitution is this, what function does it carry, but also can it be interpreted or is it the ultimate authority of the People's Republic? The exploration will discuss the different types of the constitution, but also deal with Chinese constitutional ideas such as legalism and the use of amendments. 
[bookmark: _Hlk2703478]Now it must be recognised that there are several versions of the constitutions which have changed the political landscape of China. The original constitution was established in 1954 under the supervision of Mao Zedong[footnoteRef:1]. The country was set up as a democratic dictatorship with the goal of furthering the needs of the state. Subsequently, the constitution was amended in 1975 and 1978[footnoteRef:2]. The current constitution was enacted in 1982 when Deng Xiaoping was in power[footnoteRef:3]. This constitution moved the state philosophy from class struggle but to the importance of developing and betterment of the nation[footnoteRef:4]. Underpinning these revisions is loyalty to Marxist Leninism, as the guiding force for all things in China[footnoteRef:5]. Jiang Shigong in reflection upon the constitution declares it to be the highest authority within the People’s Republic[footnoteRef:6]. It sets the example of the ideas and notions that underpin the country, but also its political institutions[footnoteRef:7].  The constitution in the case of China acts as the legitimation for everything that defines the state, but also any laws or precedents that are enacted by the organisations within[footnoteRef:8]. Yu Nan Chang observes this and believes that it is integral to understand the type constitution this is[footnoteRef:9].  [1:  Yu Nan Chang, ‘The Chinese Communist State System Under the Constitution of 1954’, The Journal of Politics, Vol. 18, No. 3 (1956), p. 523. ]  [2:  Jiang Shigong, ‘Chinese-Style Constitutionalism: On Backer's Chinese Party-State Constitutionalism’, Modern China, Vol. 40, No. 2, Special Issue: The Basis for the Legitimacy of the Chinese Political System: Whence and Whither? Dialogues among Western and Chinese Scholars, VII (2014), p. 141.]  [3:  Ibid., p, 142. ]  [4:  Council of State, Constitution of The People’s Republic of China, 2019, {http://en.people.cn/constitution/constitution.html}, (Accessed: 12th March 2019). ]  [5:  Ibid.  ]  [6:  Jiang Shigong, Chinese Style Constitutionalism, p. 143. ]  [7:  Ibid., p. 145. ]  [8:  Ibid., p. 145.  ]  [9:  Yu Nan Chan, Under the Constitution of 1954, p. 524. ] 

Now Yu Nan Chan addresses the principles of the 1954 constitution within the context of the preamble, which defines the legitimation of the state and the sole rule of the Chinese Communist Party (CCP)[footnoteRef:10].  Now the core mission that Yu envisions that the preamble is conveying is the transformation of the state into an ideal socialist society[footnoteRef:11]. It defines the democratic dictatorship coexisting with a democratic ethos that it is the working class who lead this new system, as is perpetuated in the current constitution where the preamble names the period as a transition from a capitalist system to a socialist one[footnoteRef:12]. The state of 1954 wanted to rebuild after victory in the civil war[footnoteRef:13]. The state using this authority, led by the working class, wished to modernise the society to reach the ideal[footnoteRef:14]. They were permitted to use all the resources at their disposal[footnoteRef:15]. Deshpande in 1975 observes on the passing of amendments that created the new constitution of the same year, that the he knew constitution had been created to reflect the new challenges that China, the economy for example[footnoteRef:16]. The constitution functioned as a vehicle to say how China should be governed at the time, within the context of which stage the socialist society was in[footnoteRef:17].   [10:  Ibid., p. 525. ]  [11:  Ibid., p. 525. ]  [12:  Ibid., p. 525. ]  [13:  Council of State, Constitution of the People’s Republic. ]  [14:  Ibid. ]  [15:  Ibid. ]  [16:  D. P. Deshpande, ‘China's New Constitution’, Economic and Political Weekly, Vol. 10, No. 5/7, Annual Number (1975), p. 144. ]  [17:  Ibid., p. 144. ] 

This notion presented by Deshpande highlights the reactive nature of the constitution, that it is changed depending on the issues facing the People's Republic[footnoteRef:18]. Indeed, during the later year of the 20th century, the constitution was changed to open the everchanging needs of the economy[footnoteRef:19]. The 1982 constitution, which is the current format, permitted for the first-time foreigners and international businesses to operate within China, specifically within newly identified Economic Zones which has relaxed rules compared to the rest of China[footnoteRef:20]. Deng Xiaoping in 1978 believed in permitting foreign investment and Chinese firms being able to buy foreign equipment; then China could modernise her means of production[footnoteRef:21]. The new constitution provided the legitimation for these policies[footnoteRef:22].  China's economic model, that had been one of dependence created by Mao, now changed to one of export under Deng[footnoteRef:23]. Greg Austin, in an analysis of Chinese domestic policy, concludes that with every new leader there would appear to be changed in politics, in thought, and as such the leadership would seek to legitimise their ideas[footnoteRef:24]. Austin states that with the revision of the constitution of 1984, Deng was able to enshrine his thought, Deng Xiaoping Thought, alongside that of Mao Zedong, which the previous conception of the constitution dictated to be a guiding ideology.[footnoteRef:25] [18:  Ibid., p. 145. ]  [19:  Ibid., p. 145. ]  [20:  Council of State, Constitution of the People’s Republic.]  [21:  A. Mertha, China’s Water Warriors: Citizen Action and Policy Change, (Ithaca: Cornell University Press, 2008), p. 145. ]  [22:  Ibid., 146. ]  [23:  Yongjin Zhang, and G. Austin, Power and Responsibility in Chinese Foreign Policy, (Perth: ANU Press, 2013), p. 70.  ]  [24:  Ibid., p. 71. ]  [25:  Ibid., p. 72. ] 

The constitution during the 1990s was again amended to deal with the growing changes within Chinese Society and the political landscape[footnoteRef:26]. Two revisions occurred in the 1990s, permitting, for the first-time, democratic elections within a legislative setting[footnoteRef:27]. Villages, after showing dissatisfaction with their local officials, were granted the right to vote for their officials, albeit for candidates chosen by the local party committee[footnoteRef:28]. Such powers, however, have been given to all local congresses at each level, in the case of autonomous entities[footnoteRef:29]. It was also during this time that the constitution was further amended to allow Chinese citizens the right to own private businesses within China, alongside those owned by foreigners[footnoteRef:30]. The specific amendment also decreed it was the duty of the state to protect such rights, as though they were equal to all other rights prescribed by the constitution[footnoteRef:31]. If time moves forward to 2013, with Xi Jinping assuming office as president of the People's Republic of China (PRC), the now president again amended the constitution[footnoteRef:32]. In 2018 Xi through adoption by the National People's Congress of the PRC, acting as the national legislature, formally adopted Xi Jinping thought[footnoteRef:33]. In an article for Forbes, Salvatore Barbarone defines one of the defining points of this philosophy the need for comprehensive reform, perhaps as significant as Mao or Deng. In effect, the new thought legitimises Xi's future for the PRC[footnoteRef:34]. [26:  D. Chen, ‘Local Distrust and Regime Support: Sources and Effects of Political Trust in China’, Political Research Quarterly, Vol. 70, No. 2 (2017), p. 320. ]  [27:  Ibid., p. 321. ]  [28:  Ibid., p. 319.  ]  [29:  Council of State, Constitution of the People’s Republic.]  [30:  Ibid.]  [31:  Ibid. ]  [32:  Salvatore Barbarone, What Xi Jinping ‘Thought’ Stands For, 2017, {https://www.forbes.com/sites/salvatorebabones/2017/10/22/what-does-xi-jinping-thought-mean-and-how-does-it-compare-to-america-first/#774f3aa83262}, (Accessed: 13th March 2019). ]  [33:  Ibid. ]  [34:  Ibid. ] 

Now the nature of the question that lies at the centre of this piece demands that we understand the difference between entrenchment and interpretation. Now entrenchment in this context, with regards to constitutions, refers to a fixed constitution[footnoteRef:35]. Now it is called a fixed constitution as the contents that exist within are to be taken as specific[footnoteRef:36]. Instead the very meaning each article is to be taken in its literal meaning as is it said written. Such fixed constitutions are in place within liberal democracies such as the US, who use the constitution as the source of all authority within the state[footnoteRef:37]. In this event it always the constitution that dictates what is legal and what is not, the constitution acting as the factor that controls what types of laws are passed[footnoteRef:38]. Now the Chinese constitution does show features of a fixed constitution. When discussing the political establishment, the government structure is spelt, with each legislature from local to the national level being granted specific powers and responsibilities[footnoteRef:39]. Byron Weng, in observing of the 1982 constitution, notes that in China's case it serves as the very foundation for the legitimisation of state, clearly defining political powers of the various government levels[footnoteRef:40]. Consequently, it is this fixed nature that makes such powers unquestionable[footnoteRef:41]. [35:  Chien-Chih Lin, ‘Survival of the Fittest(?): The Endurance of the ROC Constitution and the Constitution of Japan’, The American Journal of Comparative Law, Vol. 62, No. 3 (2014), p. 780. ]  [36:  Ibid., p. 780. ]  [37:  Ibid., p. 781. ]  [38:  Ibid., p. 782. ]  [39:  Council of State, Constitution of the People’s Republic.]  [40:  B. Weng, ‘Aspects of the 1982 Draft Constitution of the People's Republic of China’, The China Quarterly, No. 91 (1982), p. 495.   ]  [41:  Ibid., p. 495. ] 

However, Weng does also note that of great import is that the constitution does not specify how each organisation works in practice[footnoteRef:42]. Instead, it merely defines their powers and obligations without specifying parameters of such powers and in what situations they may be exercised[footnoteRef:43]. The 1982 constitution created the Central Military Commission, which acts as the organisation which oversees the People's Liberation Army, including the naval and air components[footnoteRef:44]. Now the Central Military Commission, within the constitution, merely has the power to oversee the Army[footnoteRef:45]. However, they have full authority for funding, allocation of resources and deployment of troops either affiliated to Air, Land and Sea components[footnoteRef:46]. The Ministry of Mainland Defence officially has control of these remits[footnoteRef:47]. However, the Central Military Commission as an organisation exercises executive authority of the People's Liberation Army and often take over these duties themselves[footnoteRef:48]. The Ministry of Mainland Defence is restricted to oversight of plans drawn up by the Central Military Commission[footnoteRef:49]. The constitution does not prevent this conflict of interest, instead it spells out which organisation has is responsible for what. You Ji, in a discussion relating to the Central Military Commission, referring to the growing expansion of the organisation as a political force in the 1990s, in order to consolidate the power of the military under the President, technically breached its constitutional powers[footnoteRef:50]. However, as the constitution is merely a guiding principle, then nothing has been contravened[footnoteRef:51]. [42:  Ibid., p. 496. ]  [43:  Council of State, Constitution of the People’s Republic.]  [44:  You Ji, ‘Jiang Zemin's Command of the Military’, The China Journal, No. 45 (2001), p. 132.  ]  [45:  Ibid., p. 134. ]  [46:  Ibid., p. 135. ]  [47:  D. Shambaugh, ‘The Soldier and the State in China: The Political Work System in the People's Liberation Army’, The China Quarterly, No. 127, Special Issue: The Individual and State in China (1994), p. 546. ]  [48:  Ibid., p. 546. ]  [49:  Ibid., p. 546. ]  [50:  You Ji, Command of the Military, p. 133. ]  [51:  Ibid., p. 133. ] 

This then opens the question to the possibility that the Constitution of the PRC is open to interpretation, due to the lack of guidance of how these organisations operate in practice. Now an interpretative constitution, also known as a flexible constitution, permits the articles contained within the document to be ambiguous, that they may be applied differently depending on the context of such application[footnoteRef:52]. The prime example of such activities concerns the supreme courts of unitary nations. They have the authority to interpret the constitutions as they see fit, depending on the situation before the court[footnoteRef:53]. The decision makes a precedent which in turn determines the latest interpretation of the constitution and may be used by other judges in similar cases, of course until such a time a new precedent is set[footnoteRef:54].  In China, this function is carried out by a specific organisation, the National People's Congress Standing Committee (NPCSC), which acts as the executive for the National People’s Congress of China[footnoteRef:55]. Yan Lin, in a discussion of the issue, iterates that only once an issue is referred to the committee, does it give its opinion on interpretation[footnoteRef:56]. Yan points out that the constitution does also provide the National People's Congress and its committee with powers to deal with individual acts, such as the setting up economic zones[footnoteRef:57].    [52:  R. Fallon, ‘Legitimacy of the Constitution’, Harvard Law Review, Vol. 118, No. 6 (2005), p. 1817. ]  [53:  Ibid., p. 1817. ]  [54:  Ibid., p. 1820. ]  [55:  Yan Lin, ‘Constitutional Evolution: The quiet transformation of China’s Constitution’, I. Con, Vol. 13, No. 1. (2015), p. 64.   ]  [56:  Ibid., p. 65. ]  [57:  Ibid., p. 65. ] 

Yan, in criticism, on the other hand, reminds the reader that the constitution does not guide how such interpretations are to be reached, or how they are to be adopted by the state's political organs[footnoteRef:58]. In this situation, discussion focusses around the issue of legalism. Now legalism is a concept in Chinese Philosophy that goes back a millennium. For this discussion, legalism takes its most basic form, adherence to strict laws and procedures, and can also mean adherence to morality and customs[footnoteRef:59]. Now a political system that uses legalism, such as the PRC, regulates its systems through the passing of laws, rather than a constitution per se[footnoteRef:60]. Robert Kagan, when discussing Legalism in the context of policy development, the passing of specific rules or guidelines can make a policy stronger[footnoteRef:61]. This is done by enacting rules that benefit the policy or law in question[footnoteRef:62]. Within China, specific laws have been passed such as the Lawyers’ Law, which bans professionals from practising their profession while they hold political office[footnoteRef:63]. This, in turn, strengthens the articles of the constitution to political office as it increases trust in the official to carry out their duties as defined by the constitution[footnoteRef:64]. [58:  Ibid., p. 65. ]  [59:  T. Harding, ‘The Barrier of Legalism’, American Journal of Sociology, Vol. 38, No. 4 (1933), p. 613. ]  [60:  R. Kagan, ‘Adversarial Legalism and American Government’, Journal of Policy Analysis and Management, Vol. 10, No. 3 (1991), p. 371.]  [61:  Ibid., p. 371. ]  [62:  Ibid., p. 372. ]  [63:  Congressional Executive Commission on China, Chinese Lawyers Law, 2012, {https://www.cecc.gov/resources/legal-provisions/law-of-the-peoples-republic-of-china-on-lawyers}, (Accessed: 14th March 2018).  ]  [64:  Ibid. ] 

Laws, however, are only one method of strengthening the constitution. Another method that has been mentioned but not explicitly explored is the use of amendments. Now by using amendments nations can change articles within their constitutions and create new ones which can redefine society and redefine how the constitution is used[footnoteRef:65]. Now amendments can be proposed in one or two ways. The first is that the proposals can be tabled by the National People's Congress Standing Committee. The second, although not commonly practised, is the proposal of such amendments by individual members of the National People’s Congress[footnoteRef:66]. The constitution explicitly states however that only through a vote in the Congress can such amendments be made into law[footnoteRef:67]. David Strauss, in a paper that discusses constitutional amendments, believes such amendments are essential as it permits the state the possibility of providing legitimacy to actions otherwise not permitted under the present state of the given constitution[footnoteRef:68]. However, he is also of the opinion that without a proper method of alteration, the constitution could merely be changed along the lines of legalism[footnoteRef:69]. A government may pass an amendment to benefit a political goal rather than for the benefit of the nation[footnoteRef:70]. [65:  Yan Lin, Constitutional Evolution, p. 64. ]  [66:  Ibid., p. 64. ]  [67:  Council of State, Constitution of the People’s Republic. ]  [68:  D. Straus, ‘The Irrelevance of Constitutional Amendments’, Harvard Law Review, Vol. 114, No. 5 (2001), p. 1463. ]  [69:  Ibid., p. 1463.   ]  [70:  Ibid., p. 1470. ] 

This is a trend that has been touched upon before with the reactionary nature of the Chinese Constitution. As discussed in the overview of the changes to the Chinese Constitution, the constitution has always been changed depending on the status of her development[footnoteRef:71]. Mao Zedong created a constitution that provided the political and economic framework to rebuild China after the Civil War ended in 1947[footnoteRef:72]. Deng Xiaoping then adopted the 1982 Constitution which then expanded the economy to include market forces and to allow foreign investment[footnoteRef:73]. These very foundations created the export model which China still follows to this day. Now with the reforms of Xi Jinping and his amendments and the elevation of his political theory to state ideology, he has now set the stage for the third wave of economic development on the scale of Mao and Deng[footnoteRef:74]. Returning to, Yu Nan Chan who observed the first inception of the constitution, it was his opinion that the constitution could then potentially act as the guide for economic and social evolution of the People’s Republic[footnoteRef:75]. Deshpande, after the amendments of the 1970s, also chimes in with the same conclusion[footnoteRef:76]. Both authors agree that the constitution is a guiding hand, both through laws and amendments. [71:  Deshpande, New Constitution, p. 142. ]  [72:  Ibid., p. 145. ]  [73:  Chien-Chih Lin, Survival of the Fittest, p. 785. ]  [74:  Barbarone, What Xi Jinping ‘Thought’ Stands For. ]  [75:  Yu Nan Chan, Under the Constitution of 1954, p. 525. ]  [76:  Deshpande, New Constitution, p. 142. ] 

The constitution could be defined as fixed as each leader who has reformed the constitution has done it in line with their governing principles. Once these principles have been set, then they are set in stone and cannot be interpreted[footnoteRef:77]. On the other hand, however, the mechanisms that define how the constitution is executed are defined by the constitution[footnoteRef:78]. Instead, they are defined by law and passing of such laws which uphold the constitution and the mission of the state[footnoteRef:79]. It is the constitution that defines the state's mission to expand the socialist society of the People's Republic further[footnoteRef:80]. The very nature therein turns into something organic; a living manifestation that can be left to its course acts as the foundation of all Laws of the land.[footnoteRef:81]. The constitution is not dictating how the mission of the state is to be achieved, but instead defines how the state is to be run, and within those parameters, the state then must achieve its goal as set out in the preamble[footnoteRef:82]. Mathew Hegreness, in a paper published through Yale law School, proposes constitutions that have an organic disposition have their meanings changed over time without constitutional amendments unless the amendments change an integral part of state philosophy[footnoteRef:83]. Using legalistic methods but also constitutional amendments creates a conflation creating a difficulty in interpretation[footnoteRef:84].  [77:  Ibid., p. 143. ]  [78:  Strauss, Constitutional Amendments, p. 1464. ]  [79:  Ibid., p. 1464. ]  [80:  Council of State, Constitution of the People’s Republic.]  [81:  M. Hegreness, ‘An Organic Law Theory of the Fourteenth Amendment: The Northwest Ordinance as the Source of Rights, Privileges, and Immunities’, The Yale Law Journal, Vol. 120, No. 7 (2011), p. 130. ]  [82:  Ibid., p. 1830. ]  [83:  Ibid., p. 1831. ]  [84:  Ibid., p. 1831. ] 

In conclusion as can be best defined the constitution could easily be defined as both entrenched and interpretative. It is fixed by the very nature that dictates the mission of the state and how each government organ is organised and run. Interpretive using constitutional amendments and laws which use the powers of granted the constitution to achieve in their view the furthering of the socialist dream, which can only be achieved through interpretive means, as we do not know yet what it means. As such the very nature of the constitution could be deemed to be organic, so by extension shares, themes of both types of constitutions.  Perhaps others would disagree with this assessment; however, it cannot be denied that the Chinese Constitution is unique in its present form.
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