


The English Legal System is based upon common law principles. Explain what this means.

As a society, we have a set of rules enforced by laws, outlined by the English Legal System. Our legal system here in the United Kingdom is applied to society through two main types of courts – criminal and civil. These courts will see different types of cases, depending on what law the case comes under. Developed in the early 11th century, Kischel [2019] states that common law is based upon a precedent system, which is founded by Judges setting out the reasons for their decisions. According to Poole [2010], common law provides the monarch with prerogative powers, these powers allow the Monarch, currently King Charles II, to declare war or deploy the army without seeking the approval of the UK government. Common law also ties in with case law, which is when judges make decisions in higher courts, such as the Supreme courts. These judgements and decision then bind the judges from lower courts, and they must follow the precedent that has been set out. Differently to this, we have civil law. Hudgell [2015] notes that civil law comes from acts of parliament instead, for example The Police and Criminal Evidence Act 1984. It focuses cases between two individuals or between an individual and an organisation. These sorts of cases must include a ‘claimant’, the person who brings the case to court, and a ‘defendant’, which is the person accused of breaching civil law. Within the United Kingdom, we have a blend of a common and civil legal system, and this essay will argue why.

Rab [2022] suggests that common law is fundamental in establishing consistency within our legal system in the UK. We see this as the source notes that many of our main legal principles come from common law. From this, we can understand that common law is key in ensuring that judgements are fair and consistent throughout the justice system. Our justice system in the UK is split into different types of courts, for example the Magistrates court, Crown court, Supreme court, or the High court. Every one of these courts oversee different levels of cases, depending on the crime or circumstances. The judges that sit in these courts are responsible for making fair and consistent decisions, which is why we have common law. This system allows judges to follow a precedent, which is created by decisions made by previous judges in similar or identical cases. By analysing this alleged ‘consistency’, we see that most of the time this consistency allows for fair and equal judgements and punishments. Differently to this, our courts are not diverse. By looking at statistics from the Supreme Court [2023], we see that out of 12 judges currently sitting, only one of them is female. The rest of the judges are old, white men, additionally the female judge is also from a white background. From this, we can gather that there is an extreme lack of diversity within our courts in the UK, specifically in the higher courts. We see that Arden [2015] claims that judges play a key role in ensuring common law is continuously updated to keep up with our ever-changing society. Therefore, if the judges are not diverse then they are unable to match the growing diversity within today’s society. This leads to unfair judgements, as society has changed significantly since some precedents were set. 

Although we have a blend of common and civil law, both systems are very different to each other. The University of Berkley (2010) explains that common law is uncodified, whereas civil law is codified. Uncodified means that there are no legal rules or statues binding it, which makes it less complicated to understand and implement. From this we understand that the judge’s decision is based on previous decisions that bind them, rather than any legal codes. Teasdale (2017) discusses the meaning of codified law. He notes that this law must follow legal codes that are brought together by acts of Parliament. This means that the judges in these cases must follow all the correct codes whilst making their decision. Another difference between these two systems is the role that the judges play regarding the different laws and courts. Within civil law, the Courts and Tribunals Judiciary (?) explains that the judge must consider all factors of the case, in context, after reviewing the facts of the case. They must then apply the relevant and correct code. Differently, Yu (2016) claims that judges play a large role in criminal proceedings and upholding the basis of our legal system. Although both systems work differently and use different proceedings, they both share the same end goal. It is clear that both the common and civil law system strive to achieve justice for the victims and claimants that bring their cases to them. As a result of both systems striving towards the same goal, it is clear that they work effectively together, despite their differences. 

Common law developed in the early 11th century during the reign of Henry the 2nd. Adams notes that the English judicial system was completely reformed, and by the end of Henry the 2nd’s reign, it was possible to interpret common law principles into the courts. Within the UK, we have what is called an “unwritten constitution”, which means that if anything needs changing it can be done by altering legislation, rather than re-writing the whole constitution. Quinn, Elliott, and Frances (2011) claim that a large part of our legal system in the UK relies on case law, which derives from judges decisions. Therefore, it is clear that judges have played a large role in the history of common law, by ensuring that they made the correct decisions that are to be followed by judges that came after them. One of the most popular examples of common law working in practice is in the case of R v Dudley and Stephens (1884) 14 QBD 273. In this case, 4 men became stranded after a shipwreck. After being stranded for 18 days, their food had run out and they decided that they must kill someone in order for the others to eat. One of the men refused to take part, so the defendant’s decided to kill the youngest boy as he was already very close to death. The men were rescued 4 days later, and the two defendants, Dudley and Stephens, were charged with the boys murder. The judge decided to convict the boys of murder, as the defence of necessity did not suffice. The judge in this case established a new precedent through common law, deciding that “necessity” is not a satisfactory defence to a murder charge. Another landmark case in establishing common law is the case of Donoghue v Stevenson [1932] UKHL 100. In this case, the defendant, which was Donoghue, purchased a ginger beer from a café. After consuming half of the drink, she poured the remainder of the contents into a glass and noticed a decomposing snail floating in the drink. As a result of this, Donoghue allegedly suffered severe gastro-enteritis, and had to be treated for shock. The defendant then launched a case against the manufacturer, which was Stevenson. As a result of this case, Stevenson was found to have breached a duty of care through failure to ensure safety of their product and failure to protect their customers. This case was extremely important to the English legal system, as it laid the precedent of a duty of care from employers. Judges now follow this precedent when dealing with similar cases and hold employers accountable when they fail their duty of care. It also established precedents surrounding negligence, and the “neighbour test” which was created by Lord Atkin. 

This essay proves to us that we have a blended law system in the UK. Although our legal system has many prominent aspects of both common and civil law, it is primarily led by common law principles. This is clear as we do not have a written constitution. Countries that are led primarily by civil law must always have a written constitution, as civil law relies on acts of parliaments. After extensive research, it is clear that our English legal system is fundamentally based upon common law principles. This system has been in place for centuries and has upheld our legal system to the best of its availability. Although civil law has its advantages, common law gives defendant’s a fairer shot at working through the justice system and receiving the justice they deserve. The research also showed that common law principles continue to evolve alongside society, therefore making them the best option to base our legal system on.
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