Understanding Employment Law
1. The purpose of employment law and the role played by the tribunal and courts system in enforcing employment law.

1.1 Employment law
Employment law encompasses legislation established through Acts of Parliament, European Directives and common law (Daniels, 2019, pp8-12). Common law is law that is made at a Court of Appeal and is based on decisions made in previous cases. It can be ‘binding’, where the precedent is compulsory and must be applied, or ‘persuasive’, where it should be considered but does not have to be followed. 
Employment law exists to protect employee rights and to provide a framework for organisations to understand their responsibilities in the fair and respectful treatment of staff. Organisations can use employment law to support the development of policies and practices that minimise the risk of unfair treatment, such as discrimination or unfair dismissal.

Employment law is extensive, with over 80 types of claims that can be heard. Whilst wide-ranging employment regulation can discourage unfair treatment, particularly of minority groups, it can also be costly for organisations and can reduce employment opportunities for those people protected by specific pieces of legislation (Taylor and Wilkinson, 2016, pp25-26).

1.2	Civil and criminal law
In the UK, most employment-related cases are progressed through the civil law system. High value civil claims that relate to wrongful dismissal must go through the County Court system.

Cases where there may be a criminal element, causing harm to the employee, such as a breach of the Health and Safety at Work Act 1974, will be taken through the criminal law system. Criminal law cases often start at the Magistrates’ Court with appeals escalated to the Crown Court or the High Court.

1.3	Early Conciliation
Prior to cases being considered through the court system, efforts are made to resolve issues between the parties involved. This process of early conciliation is mandatory in the majority of cases and is facilitated by the Advisory, Conciliation and Arbitration Service (Acas). 

1.4	Employment Tribunals
If parties are unable to agree a settlement or the employer fails to engage at early conciliation, the case will then proceed to an Employment Tribunal. Almost half of the claims considered at Employment Tribunal are for unfair dismissal (Daniels, 2019, p35).

Claims must be received by the Employment Tribunal on form ET1 within 3 months of the alleged incident, although there are some exceptions to this. Decisions to hear claims that are received after the mandated period are considered on a case-by-case basis.

The employer, or ‘respondent’, will receive a copy of the allegations and will be asked to respond to the claim on form ET3 within 28 days; if there is no response, the case will be listed but the respondent will not be permitted to participate in the process any further. 

Prior to the Employment Tribunal hearing, a preliminary hearing may be held to resolve issues requiring clarification or to consider claims where there is little chance of success. Claims may also be withdrawn prior to the Employment Tribunal where both parties agree to mediation facilitated through a judge – known as judicial mediation – and agree on a settlement. Claimants can also withdraw their claim at any point in the process.

Employment Tribunal cases may be heard by one judge and two lay persons although employment judges are permitted to hear unfair dismissal cases unaccompanied. Where lay persons are present, one will represent the employee perspective and the other the employer perspective. All three have an equal vote and there must be a majority verdict. 

Witness statements and other evidence (known as the ‘bundle’) will be provided prior to the Employment Tribunal. At the hearing, each party will present their evidence, be subject to cross-examination and have the opportunity to ask any final questions to the witnesses.

A judgment may be provided in summary or can be, on request, provided with extended reasons. The summary will advise the decision and any remedies to be made.

1.5	Employment Appeal Tribunal
	The Employment Appeal Tribunal (EAT) manages the appeals process for the Employment Tribunal. Employment Tribunal decisions can only be appealed on a point of law, not because one of the parties does not agree with the decision. For example, the Employment Tribunal was incorrect in its application of the law or didn’t follow the correct procedures (UK Government, 2021a). Notice of appeal must be lodged with the EAT within 42 days of receipt of the Employment Tribunal judgment. Some cases referred to the EAT may be appropriate for Acas conciliation.

1.6	Further appeals process
Appellants can seek permission to appeal the EAT’s decision from the Court of Appeal. Appeal from the Court of Appeal is to the Supreme Court. Cases can also be escalated directly to the Supreme Court by the EAT. Appeal from County Court is to the High Court. 


2. Managing recruitment and selection activities lawfully
2.1	Discrimination law and recruitment and selection
Recruitment and selection is regulated by various legislation, the most significant being the Equality Act 2010. This act was established to protect individuals with protected characteristics from discrimination. The protected characteristics are defined as age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or belief; sex; and sexual orientation (Equality Act 2010, c.4).

Acas describes discrimination as someone feeling that they have been treated less favourably or unfairly because of a protected characteristic (Acas, 2015a). In terms of recruitment, employers must ensure that the recruitment and selection of individuals is based purely on their qualifications and experience. Job adverts, job descriptions and person specifications must not use language or terms that might discriminate against certain groups (Popat, 2019). Employers should avoid using language that may preclude individuals from applying for a job; for example, seeking a ‘young’ person or specifying a number of years’ experience would be considered age discrimination as would stating preference for a male or female be considered sex discrimination.

There are some exceptions to this rule, particularly if employers are looking to encourage groups of people with certain characteristics that might be underrepresented to apply. For example, the NHS offers a ‘Guaranteed Interview Scheme’ which entitles anyone with a disability who meets the essential criteria for a job to have an interview. This is known as ‘positive action’ (Daniels, 2019, p128).

The Equality Act 2010 (sch.9, p.1) provides justification for restricting people with protected characteristics from applying for a job where there is an ‘occupational requirement’ for a role. For example, a female in need of personal care might reasonably advertise for a female carer. 

Similarly, ‘objective justification’ provides a defence against unlawful discrimination, if the discrimination can be justified. That is, that the discrimination is a proportionate means of achieving a legitimate aim (Citizen’s Advice, 2021a).  An example of this is the stipulation of a minimum age of 18 when advertising a bar worker job.

2.2	Establishing contracts of employment
In the UK, there are three main types of employment status:
· Employee – individual has a contract of employment and must work regularly for the employer;
· Worker – individual may provide services but have little or no obligation to agree to do any work offered. An example would be a zero-hours contract; and
· Self-employed – individual works for themselves, can decide when, how and who they work for and therefore bears the financial risk.
(Acas, 2021a)

Understanding employment status is key when considering the legal rights and entitlements of individuals. Employees and workers have the right to have a written statement of terms and conditions of their employment from the first day of employment (Employment Rights Act 1996, p.1, s.1). This written statement, or contract, must include certain details relating to the employer, employee and the role, including information on remuneration, hours, work base and holiday entitlements. The contract must also provide information on, or signpost employees to, organisational procedures such as grievance or disciplinary procedures (Daniels, 2019, pp46-47). There is no stand-alone right to bring a claim of non-issue of an employment contract; it would need to accompany another claim brought to an Employment Tribunal. Self-employed people do not have the right to be given a statement of initial employment particulars.

A contract of employment may include express or implied terms. Express terms are those that are agreed between an employer and employee and may be written or agreed verbally; for example, the number of contracted hours or annual leave entitlement. Express terms must comply with legal requirements and rights such as the right to holiday pay (CIPD, 2020a).

Implied terms relate to those that have not been agreed between the employee and employer may have evolved as a result of:
· collective agreements – an agreement made between trade unions or staff representatives and employers;
· statute – where the law overrules an express term in a contract of employment, such as the right to the statutory minimum notice period despite what a contract might stipulate; or
· custom and practice – if a practice or benefit becomes custom, such as the giving of a Christmas bonus, and there is no written communication to confirm that the benefit is discretionary.

Implied terms do not necessarily need to be written down in a contract of employment to be valid.

At an Employment Tribunal, a judge will make reference to the contract of employment in the first instance and therefore the importance of a written contract from day one of employment is vital.



3. Managing change and reorganisation lawfully
3.1	Varying a contract of employment
At some point, an organisation may want to vary a contract of employment; for example, if a change in work base or hours of work is required. The majority of changes to contracts of employment resulting in a detriment to the employee must be made with their agreement (Taylor and Wilkinson, 2016, p32).

Some employment contracts may contain flexibility clauses that allow certain changes to be made with employee agreement, although organisations are still advised to discuss proposed changes with employees prior to implementing (Acas, 2021b).

There are three ways in which organisations can make changes to employees’ contract terms:
· through consultation and agreement with the employee;
· by making changes unilaterally, relying on the employee to accept the change through implied agreement; or
· by giving notice and terminating a contract for ‘some other substantial reason’, and offering re-employment under new terms and conditions.  

The first option poses the least risk to an organisation. Any change made without the agreement of the employee could result in a negative outcome for the employer, such as the employee refusing to work under the new conditions, claiming a breach of contract or resigning and claiming unfair or wrongful dismissal (UK Government, 2021b).

3.2	Redundancy law
An organisation may need to make employees redundant if a change in business results in the need to reduce the workforce. The Employment Rights Act 1996 (s.95) provides three fair reasons for dismissal:
· the employer is changing the business and no longer requires the role that the employee was employed for; 
· the employer moves location; or
· the requirement for a certain role no longer exists e.g. due to technological advances.
(Daniels, 2019, pp188-189)

Redundancy is a form of dismissal and must be handled appropriately to avoid not only unfair dismissal claims but also to minimise the effect of redundancies on staff morale. Redundancy should only be pursued once all other options have been considered (CIPD, 2020b).

In managing redundancies, organisations should have appropriate procedures in place that:
· identify the pool of ‘at risk’ employees;
· facilitate individual consultation with ‘at risk’ employees to discuss the reasons why they are deemed ‘at risk’ and any potential alternative options.
· ensures fair selection of employees for redundancy; this may include criteria such as disciplinary records, attendance or skills and experience. Examples of unfair selection might be selecting on the basis of a protected characteristic or membership of a trade union.
(Taylor and Wilkinson, 2016, pp33-34)



Consultation periods are dependent on the number of employees affected by the redundancy and are shown in Table 1.

Table 1: Redundancy: Consultation periods 

	Number of employees
	Consultation period

	Less than 20
	A ‘reasonable’ time period

	Between 20 – 99
	At least 30 days

	100 or more
	At least 45 days



Where the redundancy affects 20 or more employees redundant, consultation must be undertaken with a trade union representative or elected employee representative; and

Redundancy rights include the payment of unpaid wages, holiday pay and notice pay. Employees who have been employed for over 2 years are entitled to receive redundancy payment; the amount received depends on the employees’ age and length of service (Table 2) (Acas, 2017). 
	
	Table 2: Redundancy pay entitlement

	Age
	Week’s pay for each full year worked

	Up to 22
	0.5

	22 – 40
	1

	41+
	1.5


(Citizen’s Advice, 2021)

The maximum weekly amount is £538 and redundancy pay is based on a maximum of 20 years’ worked.
Employees also have the right to receive pay during their notice period; this is based on average weekly pay over the 12 week period preceding the first day of the notice period.

3.3	The law and business transfers
In situations where all, or elements of, a business are transferred to an external provider or there are service provision changes, organisations must ensure that they protect staff affected by the change. The law governing this is known as the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE). 

Employees have the following rights where TUPE applies:
· To be provided information about the transfer, including the reason, timescales and implications;
· To be consulted at each stage of the transfer process;
· That their continuity of service is recognised by the new employer; and
· That their contract is transferred under the existing terms and conditions.
(Taylor and Wilkinson, 2016, p34)

If the employer can demonstrate that there is an economic, technical or organisational reason for a change in the workforce, the contract may be varied post transfer (Daniels, 2019, p202).

Dismissing an employee is deemed unfair if the only reason for dismissal is because of the transfer itself. The regulations also state that, as long as they are complied with, an employee cannot bring a case of unfair or constructive dismissal against the organisation if they resign from their position purely because they oppose the transfer. 

Employer’s obligations under TUPE are to provide the new employer with employee information such as name, age, role, disciplinary or grievance records and any previous or potential legal action taken against the employer (UK Government, 2021c).




4. Managing issues relating to pay and working time lawfully
4.1	Statutory rights to pay, holidays and working time
	The Employment Rights Act 1996 sets out a number of statutory rights in relation to employees and workers. Whilst employees have more legal protection, workers are also entitled to many employment rights, including the right to receive the national minimum wage and to paid holidays.

	The National Minimum Wage Act 1998 legislates for an hourly wage for all workers that is no lower than the national minimum wage for those aged 18 to 24 (23 from April 1st 2021) and the national living age for those over the age of 25 (24 from 1st April 2021). 

The Employment Rights Act 1998 (s.8) requires employers to provide every worker with a written pay statement showing a breakdown of gross wages and deductions. Deductions are usually those required by law, such as national insurance or as a result of an agreement made with the worker, such as additional pension contributions. There may be circumstances when employers have the right to make deductions, such if they have made an over-payment in error, although this must be agreed with the worker in writing (Acas, 2021c).

Workers are entitled to Statutory Sick Pay (SSP) for up to 28 weeks if they are unable to work due to illness. SSP is paid from the fourth day of sickness absence, although this may be different if the sickness relates to coronavirus.

All workers have the right to a statutory minimum level of paid holiday, although employers have the discretion to pay offer paid holiday over and above the minimum. In the UK, workers are entitled to 28 days paid holiday per year, usually 20 days annual leave plus 8 annual public bank holidays (Croner, 2018).

The Working Time Regulations 1998 (s.4) was established to protect the health and safety of individuals in terms of their working hours. The regulations include rights around the maximum number of hours worked and rest break entitlements (Table 3).

Table 3: Working Time Regulations 1998 – maximum hours and rest breaks

	Regulation
	Right
	Comments

	Maximum Hours
	To work a maximum of 48 hours per week (averaged over 17 weeks).
	There is provision for workers to opt out on a voluntary basis if notification is given in writing.

	Night workers
	To not work more than an average of 8 hours in a 24-hour period.
	To be classed as a night workers, individuals must work at least 3 hours per night, between 11pm and 6am, on a regular basis. A different night period can be agreed in writing by the parties, but this must be 7 hours long and include midnight to 5am.

	Rest breaks
	To an uninterrupted break of at least 20 minutes in any 6 hour period.
	This break is unpaid unless if provision is made for payments in the contract of employment and both sides agree it will be paid.

	
	To no less than an eleven hour rest break within each 24 hour period (twelve hours for young workers) and a minimum of 24 hours’ rest in a seven-day period.
	



4.2	Maternity, paternity and family-friendly employment rights
	Pregnant employees have the right to take up to 52 weeks’ maternity leave, irrespective of their length or service. 	

Table 4: Maternity rights

	Type of statutory Leave
	Entitlement period

	Ordinary Maternity Leave (OML)

	First 26 weeks. This can start at any time after the 11th week before the expected week of childbirth, right up to the week in which the baby is due.

	Additional Maternity Leave 
	Last 26 weeks. This starts after the end of the OML period.

	Statutory Maternity Pay
	Pregnant employees with at least 26 weeks’ continuous employment are entitled to up to 39 weeks of statutory maternity pay; this is made up of 90% of average weekly earnings for the first 6 weeks and £151.20 per week for 33 weeks (or 90% of average weekly earnings if lower). 



Maternity leave does not impact on terms and conditions of employment, other than the right to pay. Following maternity leave, an employee has the right to return either to the role they were in prior to maternity leave or, if this is not possible, to another job with at least the same terms and conditions of their previous role (CIPD HR-inform, 2021).

The Paternity and Adoption Leave Regulations 2002 (s.4) state that to qualify for paid ordinary paternity leave (OPL) a person must be an employee, not a worker or self-employed, and must have at least 26 weeks’ continuous service at the 15th week before the expected week of birth. The employee must be either the baby’s father, spouse, civil partner or mother’s partner and live with the mother and the baby and responsibility for the child’s upbringing. Paternity leave can be taken in one or two consecutive weeks, from the day of birth, and usually must be taken within 56 days of the birth. The employee has the right to return to the role they were in prior to paternity leave. On the same terms and conditions, including pay.

Under the same legislation, employees are entitled to up to 52 weeks adoption leave with the same rights as those for maternity leave, albeit eligibility is dependent on the timelines for adoption rather than expected or actual birth date. The right to Statutory Adoption Pay is the same as that for Statutory Maternity Pay above.

The Flexible Working Regulations 2014 gives the right for employees with at least 26 weeks continuous service to request flexible working. Flexible working requests might include a request to reduce or change hours or days of work or to work from an alternative location. Applications for flexible working must be made in writing. Employers must consider requests in a ‘reasonable manner’; that is, they must discuss the request with the employee, consider any positive or negative impacts of the change on the employee and the organisation and inform the employee of the decision as soon as possible.



Employers can only refuse a request on the grounds that the business would be adversely affected (Table 5).

Table 5: Business reasons to refuse a flexible working request

	Business reason to refuse a flexible working request.
	· the burden of additional costs

	
	· an inability to reorganise work amongst existing staff

	
	· an inability to recruit additional staff

	
	· a detrimental impact on quality

	
	· a detrimental impact on performance

	
	· a detrimental effect on ability to meet customer demand

	
	· insufficient work for the periods the employee proposes to work

	
	a planned structural change to your business


 
Other family friendly employment rights include:
· the right to share leave with a partner or take separate periods of leave for child-caring responsibilities;
· the right to statutory unpaid leave of up to 18 weeks to care for a child, for employees with at least one continuous years’ service.


5. Treating staff lawfully at work
5.1	Health and Safety law
Health and safety is regulated by a number of difference pieces of legislation, the most significant being the Health and Safety at Work Act (HASAWA) 1974. This legislation sets out the duties of employers to protect employees and the public and of employees to protect themselves and others (Health and Safety Executive).

Under the HASAWA, employers have a responsibility to minimise the risk of employees from harm, where ‘reasonably practical’, by providing:
· safe plant, machinery and equipment;
· a safe place to work;
· safe and competent colleagues; and
· a safe system of work.
(Daniels, 2019, pp249-250)

Employers also have a duty of care to employees under the under the Control of Substances Hazardous to Health Regulations 2002 and the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 2013.

Employees also have a duty for workplace health and safety. Their responsibilities under HASAWA are:
· to take reasonable care for their own health and safety and that of others; and
· to comply with the employer so that they can meet their legal requirements.
(Worksmart, 2021)

The Personal Protective Equipment (PPE) Regulations 1992, requires employers to identify, provide and train employees to use protective equipment where appropriate. Employees have a responsibility to use PPE where provided. The use of PPE equipment, for health and social care staff particularly, has become a significant issue recently during the coronavirus pandemic.

The Manual Handling Operations Regulations 1992 requires employees to follow appropriate systems of work defined by the employer to protect their safety. The Management of Health and Safety at Work Regulations 1999 puts a duty on the employee to inform their employer of any ‘serious and imminent’ dangers to health and safety and to notify them of any inadequacies in terms of their protection.

5.2	Equality and diversity in the workplace
Equality and diversity in the workplace is about treating everyone fairly and recognising, valuing and taking account of people’s differences (Acas e-learning).

The Equality Act 2010 was introduced to protect the rights of individuals in the workplace from unfair treatment and discrimination. It brought together a number of pieces of legislation covering equality and discrimination in to a single simplified Act to ensure ‘a fairer society, improve public services and help businesses perform well’ (Equality and Human Rights Commission).

The Equality Act 2010 defines unlawful discrimination as unfair treatment relating to one of the protected characteristics.

Table 6: Protected characteristics

	Protected characteristic
	Section of Equality Act 2010

	Age
	5

	Disability
	6

	Gender reassignment
	7

	Race
	9

	Religion or belief
	10

	Sex
	11

	Sexual orientation
	12

	Pregnancy and maternity
	18



People may experience different types of discrimination (Table 7).

Table 7: Types of discrimination

	Type of discrimination
	Description
	Example

	Direct
	Being treated less favourably because of a protected characteristic.
	Promoting a less qualified older employee over a younger employee.

	Associative
	Being treated unfairly because of an association with someone with a protective characteristic.
	Receiving unfair treatment because your partner is black.

	Perception
	Behaviour based on a perception that a person has a particular protected characteristic.
	Changing a person’s tasks based on the perception that their performance at work will deteriorate due to their pregnancy.

	Indirect
	Being put at a disadvantage due to a policy or rule which impacts more on some than others.
	Insisting on an employee working on days their faith does not allow.

	Harassment
	Behaviour that offends a person or makes them feel humiliated or intimidated.
	Making derogatory comments about gay people.

	Victimisation
	Being treated badly because of a complaint regarding discrimination.
	Being denied a promotion because of a complaint made against a manager.

	Failure to make reasonable adjustments
	Disability is the only protected characteristic where there is a duty for employers to consider reasonable adjustments to ensure that disabled people are not disadvantaged.
	Providing an adapted desk for an employee who uses a wheelchair.


(Citizen’s Advice, 2021b)

5.3	Implied duties at work
There are a number of terms of law for both employers and employees that are implied in every contract of employment. These terms have been implied either through common law or statute.

Employer’s obligations include the duty to:
· pay wages to the employee for the period of employment;
· provide work – this duty may exist if an employee needs work to maintain particular skills, if remuneration depends on performance, which requires an employee to be given work or if an employee is paid by commission;
· ensure that the information provided in references, where requested, is correct and fair and does not misrepresent the employee;
· take reasonable care of their employees' health and safety and to comply with relevant legislation;
· indemnify employees against all liabilities incurred whilst employed, such as the reimbursement of expenses;
· act in such a way to harm the relationship of mutual trust and confidence between an employer and an employee. E.g. physical or verbal abuse; or
· deal with employees' grievances in a timely and appropriate manner.
(MyLawyer, 2021)

Other obligations include to bring relevant rights to the employees attention, to provide effective support against bullying in work and to respect employees’ privacy. 

There are also duties on the employee to follow all reasonable instructions given by the employer; co-operate with employer; act with good faith or fidelity such as not competing with their employer; and act with reasonable care and to not be negligent in their duties (Daniels, 2019, pp57-58).





6.	Managing performance and disciplinary matters lawfully
6.1 The Employment Rights Act 1996	
The Employment Rights Act 1996 (s.3) requires employers to ensure that disciplinary, dismissal or grievance procedures are referenced in employment contracts. ‘The availability of proper, fair procedures is central to unfair dismissal law’ (CIPD, 2020c).

Employees who wish to bring a claim for unfair dismissal must have at least 2 years continuous service. Claims for unfair dismissal must be made against the five fair reasons for dismissal set out under the Act:
· Capability and qualifications;
· Conduct;
· Redundancy;
· Statutory ban; or
· Some other substantial reason.

6.2	Capability
Capability issues relate to an employee’s ability to do their job; for example, unable to perform their duties or because of ill health. Employers should ensure that their recruitment, induction and training processes are robust to avoid unfair dismissal claims on capability grounds (Daniels, 2019, p163). The onus is on the employer to support employees, for example through the provision of training or, in the case of ill health, making reasonable efforts to support employees to do their job, such as offering flexible working arrangements or offering an alternative role (Citizens Advice, 2021c).

Prior to initiating a disciplinary procedure for capability, employers should attempt to resolve the issue informally through discussion with the employee and the agreement of any improvements or actions to be carried out. If an informal approach does not resolve the issue, the employer should notify the employee in writing of their intention to initiate a disciplinary procedure and include information about the capability issue and the possible consequences.  The employer must formally investigate the issue and, if the investigation results in a case to answer, the employer must hold a disciplinary meeting with the employee at which each party can present their case. The employer should notify the employee of the outcome of the disciplinary as soon as possible and in writing. 

Table 8: Disciplinary outcomes

	Outcome
	Description

	No action
	There is found to be no capability issue. Disciplinary procedure ends.

	Informal warning
	There is found to be some minor capability issues. Verbal warning given.

	Written warning
	There is found to be serious capability issues. First written warning issued or final written warning if the capability issue is not resolved.

	Other disciplinary action
	There is found to be capability issues. The employer considers alternative options to dismissal such as demotion.

	Dismissal
	There is found to be gross misconduct or the disciplinary procedure has been repeated and the employee has previously received a final written warning.


(ACAS, 2021d) 

Employees should be offered the right of appeal against the process or the outcome.

6.3	Misconduct
Misconduct usually relates to minor breaches of the employers expected behaviours and conduct, such as being late to work or being rude. Gross misconduct usually involves a more serious breach of an employer’s rules; for example, inexcusable behaviour resulting in a breakdown of relationship between the employee and employer (Taylor and Wilkinson, 2016, pp41-42). 

The Acas Code of Practice (Acas, 2015b) sets out the disciplinary procedures that organisations should follow when dealing with issues of unacceptable or inappropriate behaviour. When considering misconduct cases, employment tribunals will refer to the Code of Practice, looking to establish if employers have followed the correct procedures. 

Under the Code of Practice, employers have a duty to:
· Investigate and establish the facts of the case;
· Provide the reason for the disciplinary case to the employee in writing;
· Hold a disciplinary meeting without unreasonable delay at which the employee must be allowed to be accompanied;
· Inform the employee of the outcome of the disciplinary in writing; and
· Allow the employee to appeal against the decision.

Employees can be dismissed for gross misconduct without notice as long as the disciplinary process has been followed.

For misconduct to be deemed a fair dismissal at Employment Tribunal, the employer has a duty to ensure that they have carried out a full investigation into the matter and that their response is reasonable to the circumstances (Daniels, 2019, p165). 

Employment tribunals would expect employers to consider the ‘Burchell test’ of reasonableness (British Home Stores v Burchell (1980) IRLR 379) in dismissal cases. That is:
· Does the employer believe that the employee is guilty of misconduct?
· Is this belief based on reasonable grounds, following investigation?
· Was the investigation reasonable based on the circumstances of the case? Was a warning issued to the employee prior to initiating an investigation?

6.4	Grievance
An employee may bring a concern or complaint, known as a grievance, about their work or a colleague if they feel they have been unfairly treated. The Acas Code of Practice specifies the process that must be followed when handling a grievance:
· The employee must inform the employer in writing of the details of the grievance;
· The employer must meet with the employee to discuss the grievance without unreasonable delay, at which the employee must be allowed to be accompanied; 
· Inform the employee of any action that will be taken to resolve the grievance; and
· Allow the employee to appeal if the grievance is not resolved.

If an employee is not satisfied that due process has been followed in dealing with their greivance, they may bring a constructive dismissal claim against the employer.

Collective grievances can be submitted to an employer by a representative of a trade union or other appropriate workplace representative on behalf of a group of employees. These grievances are not covered by the Acas Code of Practice and must be addressed in line with the organisation’s Collective Grievance policy.
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