EU LAW ASSIGNMENT TWO.



The Court of Justice (CJ) is in place to ensure that European Law is implemented correctly (Law Society, 2021). A directive is a form of secondary legislation, which is adopted by the institutions (member states) of the European Union in accordance with the treaties (Europa, 2022a). It is an order which sets the objective for EU countries to obtain by an implementation date. The laws created to achieve that objective are left to the individual member states and are not set in the directive (Europa, 2022b). This essay aims to evaluate to what extent the European Court Justice assists in ensuring EU citizens can enforce the rights intended on them by EU directives.

Article 288 of the Treaty on the Functioning of the European Union (TFEU) outlines the purpose of directives, ‘A directive shall be binding, as to the result to be achieved, upon each Member state to which it is addressed, but shall leave to the national authorities the choice of form and methods’ (Commission v Belgium, 1986). This highlights that directives offer a greater degree of flexibility. This is something that, although appears not to be a benefit directly to EU citizens a closer look shows that member states are allowed to maintain their autonomy and reach objectives in a way that suits their citizens in scenarios that may differ from member state to member state (Zhelyazkova and Thomann, 2022).   Thus, providing the CJ with the ability to allow EU citizens to enforce their rights in accordance with their member states' values. Failure to abide by a directive could see the member state facing sanctions for failing to do so evidence of this can be seen, in the case Commission v Italy (1973). 

A directive can typically be relied on to be indirectly effective (Von Colson v Lord Nordrhein-Westfalen). This allows the Court of Justice to ensure that EU citizens are empowered to enforce the rights afforded to them to the best extent possible within the realms of the individual member states' law. The principle surrounding indirect effect stipulates that national law must be implemented in line with EU provisions which gives expression to the supremacy of EU law in the tools of interpretation used in member states (Marleasing SA v La Comercial Internacional de Alimentacion). 

Thus, providing an argument that the Court of Justice does not provide fully comprehensive protection for EU citizens' rights regarding power intended for them by EU directives. Typically, a directive cannot be relied on to be directly effective. This is due to the need for them to be implemented into member state law and not automatically be applicable (Cuyvers, 2017). This can be mitigated in the fact that a directive can be relied on to be vertically directly effective providing the provision is clear and there is no ambiguity that it intends to evoke rights onto EU citizens (Van Gen den Loos v Nederlandse Administratie der Belastingen, 1963). This is supported in Defrenne v Sabena (1976) where clarification is given that the directive will only create scenarios of vertical direct effect where a provision is clear, the whole directive does not need to be but the provision being relied upon must be clear as giving rights to the member state citizen.

It was recognised in the case of Van Duyn v Home Office (1974) that there was a need to expand the application of direct effects out to all forms of EU legislation, this case established that an individual could enforce a rule of EU law, without having to rely on the national rule. This raises the issue of enforceability of directives however subject to limitations as treaties and regulations are directly applicable and directly effective but directives are not directly effective and only directly effective vertically which would be incompatible with Article 288 if the directives are unenforceable. 

This brings criticism that EU citizens are unprotected in the inability to rely on directives to be horizontally effective. Again, this however is partially overcome by the expansion of the definition of what constitutes an emanation of the state (Fratelli Costanzo Spa v Comune di Milano, 1989). Something that was later expanded on in Foster v British Gas PLC (1990) which gave prompting questions to help establish if the organisation qualified to be considered an emanation of the state and as a result capable of forming a vertical relationship if providing a public service which if under state control had special powers which exceeded that normally associated with an individual. Following the interpretation of this case, a nationalised undertaking such as British Gas would be a public body against which a directive could be enforced. The Foster test was later applied to many cases such as Doughty v Rolls Royce PLC (1992).

This supports the argument that the Court of Justice allows EU citizens to enforce the rights intended on them by helping to bridge the gap between what is covered by directives being vertically directly effective and the inability to rely on them to be horizontally directly effective. 


Supporting factors for the argument that the CJ empowers EU citizens to enforce rights presented to them come from the doctrine of state liability (Francovich v Italy, 1991). This allows an individual to potentially claim damages against a member state if they fail to implement the rights intended by the directive (Baker, 2016). This can be seen when a member state fails to implement a directive within the allocated time frame (Inter-Environment Wallonie ASBL v Région Wallonne, 1997), reinforced in the latter case Stchting Zuid-Hollandse Milieufederatie (2006).

In the instance that the European Union has issued a directive to member states and a member state has failed to implement the directive, individuals can rely upon the directives. This raises issues as to the enforceability of directives. Whereas treaties and regulations are directly applied and effective, a directive is only directly vertically effective, this means that an instruction known as a directive is given to a member state to introduce a law into its legal system meaning that EU law is vertically effective when it's enforceable only against the state (Kirk, 2021). Although this opens directives to criticism as they do not fall under being horizontally directly effective the doctrine of primacy of EU law could grey this area. Regardless of if a directive has been implemented correctly or at all a question can be raised the courts would rule in line with EU law this potentially opening a 'work around' for the weakness that not being horizontally effective brings in terms of the CJ ability to allow citizens to enforce rights intended on them (Costa v Enel, 1964). It should also be noted that although directives are not considered to have horizontal direct effect that the CJ has on occasion made decisions which have resulted in horizontal direct effect (Mangold v Helm, 2005). This again can be argued to support that the CJ provides a wide-ranging and adaptable approach to the protection of the rights intended for EU citizens to be able to enforce.

State Liability is a term that has been accepted by the Court of Justice which derived from the case of Francovich v Italy, this allows an action to be brought against a member state by an individual when the member state has failed to comply with the obligation set out by EU Law which as a result has caused detriment to the individual. This has provided an alternative option to individuals in enabling actions to be brought against member states in situations where the lack of horizontal direct effects of directives or complete lack of direct effect arises, allowing the member state to be held liable for the detriment to the individual. Articles 258 – 260 of the TFEU have the purpose of ensuring that member states are complying with EU law, having three elements encompassed within the articles to ensure compliance. This however doesn’t allow an individual to pursue compensation in the same way through the doctrine of direct effect. What it does do is to ensure that it rectifies the problem, rather than compensation to the individual. The two ways in which action can be taken one by the commission and the other by another member state. 

The procedure within Article 258 of the TFEU allows discretion on the part of the commission which is an important part of the flexibility allowed within the article this allows the commission to make its own decision whether to take action and if so, allows the commission to address the more serious infringements first as shown in the case Star Fruit Company v Commission (1989). Article 259 of the TFEU shows some similarity to Article 258 stating that an action must be brought by a member state to the commission before it can go on to the Court of Justice, however, the commission's role here is to hear from both member states involved and then report its opinion on the matter. Despite the commissions' involvement here it is still not able to delay or dictate the timing of the action taken. There is a three-month time limit on the commission if this time limit is exceeded the member state will then be allowed to report directly to the Court of Justice of the European Union, which could be argued to have helped to ensure that EU law not only helps ensure that EU citizens are able to enforce the rights allowed to them by directives, but measures have also been put in place to ensure that if there has been a breach it is managed and rectified. 

Due to the lack of national laws to interpret conformity surrounding directives and being largely dependent on the fundamental doctrines of EU law of direct effects following the case of Van Gen den Loos v ENEL the CJEU determined that if member states failed to adopt full enforcement under Art 288 TFEU then this would give rise to liability. It was rejected by the CJEU that liability of the state should only be a concern for national law claiming that the protection of individuals would be weakened if unable to claim against a member state for failing to comply. Arguably the decision following the case of Francovich v Italy fills a gap in EU Law by giving individuals a resolution that originates from the member state breaching its obligations stipulated in Art 288 TFEU and Art 4(3) TEU (Foster, 2019).
Since this case there have been opportunities to develop evidence of this can be seen in the case Brasserie du Pécheur v Federal Republic of Germany and Factorame (No 3) as a result of this case it determined that the principle of state liability applies to all domestic acts and omissions inclusive of legislative, executive and judicial that have breached EU Law. 
 
Directives are clearly a more complex method of implementing EU legislation than other options available. However, through case law, there have been vast movements to help mitigate the issues presented in the ability of EU citizens to enforce the rights intended on them by directives. This evolving case law highlights the willingness of the CJ to promote these rights. In addition, the emphasis on state liability allows for the CJ to hold member states accountable for any breach or failure to its citizens. Although there is still improvement to be made, the CJ has gone to great lengths to promote and evolve the protection that EU citizens have in enforcing rights intended on them by directives. 
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