Tort Assignment One.



To discuss whether the standard of care has flexibility between the interests of the claimants and the defendants we must look at the duty of care to define whether a duty was owed to the claimant and likewise if there was duty has that been breached? To determine whether there has been a breach the circumstances of each potential situation must be assessed and the variables that should be foreseen. Consideration must also be taken as to what measures are undertaken to protect the claimant and defendant. 

The general standard of care as defined in the case Blyth v Birmingham Waterworks (1856), this case introduced the concept of ‘reasonableness’ into negligence (Blyth v Birmingham Waterworks, (1856)).

The result of the Blyth v Waterworks (1856) case was that it was determined to be an accident and where negligence is unintentional there is no liability. 

To discuss the standard of care in negligence it is important to understand where the duty of care lies to establish if a breach of duty has been made. 

There are straightforward examples of duty of care within professional relationships such as Doctor to a patient, teacher to student and employer to an employee, for example, not to forget societal relationships such as road user to other road user, occupiers of premises to visitors and so on.  

The key case which defined these relationships were set out in Donoghue v Stevenson (1932), before this case there was no general duty of care principle. This case determined the general principle called the 'Neighbour principle' which was determined to help define whether a duty of care was owed for negligently inflicted loss (Donoghue v Stevenson, (1932)).

The neighbour principle stipulates that every person is owed a duty of care to his neighbour, where the person could reasonably foresee that due to their acts or omissions it is likely to cause another person harm. 

It was stated by Lord Atkin in a judgement following the case of Donoghue v Stevenson (1932) that ‘you must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour’ (Atkin, 1932).

Some clarity on liability to the claimant came from the case Caparo Industries PLC v Dickman (1990), it emerged that there needed to be necessary elements in any situation to give rise to a duty of care that should exist between parties it characterised that the law is one of 'proximity' or 'neighbourhood' and that the situation should be one the court considers fair, just and reasonable. 

This introduced the three-stage test. The three-stage test stipulates that the risk of injury or harm must be reasonably foreseeable, that there needs to be reasonable proximity between parties, and that it must be fair, just and reasonable to impose a duty of care.

The aspect of the injury or harm being reasonably foreseeable plays a big part in most negligence cases as it deems that unless the harm was reasonably foreseeable then no duty of care is owed, an important case to discuss would be Roe v Minister of Health (1954) the cracks in the ampoules couldn’t be seen by the naked eye and the solution that had contaminated the anaesthetic which rendered the patients paralyzed. There are two key elements to discuss with this case firstly the cracks couldn’t have been seen by the practitioner and secondly, it was unknown that the solution that contaminated the anaesthetic was harmful therefore it the harm to the claimants couldn't have been foreseen.

The 'Caparo' test has been challenged in more recent case law showing that it cannot always be applied effectively this can be seen in Michael & Others (FC) v Chief Constable of South Wales Police & Another (2015), and more recently Robinson v Chief constable of West Yorkshire (2018), this case determined that the Caparo test does not have to be strictly applied in each case which could raise the question is it fair, just and reasonable to use the three-stage test as a default method for determining duty of care. 

The objective test is would a reasonable person in the defendants’ position have foreseen that the claimant might be injured or harmed if it is not reasonably foreseeable then no duty of care is owed, Smith & others v Littlewoods Organisation LTD (1987).

Following the case of Smith v Littlewoods Organisation (1987), the House of Lords stated that the existence of a duty of care in cases like this is circumstantial. 

The standard of care in negligence is an objective test, in where the defendant will be judged against the standards of a reasonable person, the case of Hall v Brooklands (1933)  defined the reasonable person as, 'the man in the street', or 'the man on the Clapham omnibus' or 'the man who takes the magazines home, and in the evening pushes the lawnmower in his shirt-sleeves; in short defining the reasonable person as average (Hall v Brooklands, (1933)).

Some subjective elements can determine the reasonable person, in situations where the defendant is a professional or has a special skill the courts will apply a different standard of care to that of the reasonable person as it would not be suitable, they would apply the standard of a reasonable person with a particular skill or expertise. This test was established in Bolan v Friern Hospital Management Committee (1957). 

The test is the standard of the ordinary skilled man exercising and professing to have that special skill. This broad determination of that of a skilled person is vague and can in some cases be unfair to the defendant as can be seen in the case of Nettleship v Weston (1971). 

The ruling of this case held a learner driver to the same standard as that of an experienced or reasonably competent driver, the same principle is applied to junior doctors. Junior doctors are held to the same standard as a reasonably competent doctors as in the case of Wilsher v Essex Area Health Authority (1987).

When taking into consideration the above cases it is important to look at the case of Mansfield v Weetabix (1997), in this case, a driver who was suffering from a malignant insulinoma which cause him to be in a hyperglycaemic state that he was unaware of crashed his lorry into the claimant’s shop; the ruling on this case was that he was not in breach of duty despite him being involved in two minor car incidents earlier that day. When comparing the duty of care expected in this case to that expected from a learner driver and of a junior doctor it is arguably confusing and unfair.

The same principle also applies to children, child defendants are expected to reach the standards of care expected of ordinary children that age Mullin v Richards (1998). In these cases, the courts will consider the nature of the activity undertaken to cause harm and the age of the children that partook in the activity. 

Whereas consideration is taken in cases that involve defendants that have specialist skills or are partaking in a specialist activity or are younger, these cases adjust the benchmark of the reasonable person to account for such skills or age, controversially the same consideration isn't taken to defendants that suffer from a mental illness or have a lower mental capacity. 

Unfortunately, the law doesn't allow for these cases to be circumstantial which is in contrast to cases such as Mullin v Richards (1998) or likewise Orchard v Lee (2009) where special consideration is considered due to the defendants' age. It could be argued that the same consideration should be taken when the defendant is suffering from a recognised or diagnosed mental illness Dunnage v Randall & Another (2015). 

In this case, the judge thought it difficult if not impossible to see why someone who has the mental capacity to form intent or foresee consequences is diminished by mental illness, despite the defendant stating he did not intend to harm the claimant. The claimants’ case was that Vince despite his incapacity owed him a duty of care. Despite medical experts stating that he had no control over his actions and his actions were not voluntary and in accordance not within the scope of duty and he is not within breach of that duty he was still found liable, this arguable allows no flexibility to defendants that are suffering from a mental illness.

This also raises the question of liability towards rescuers, there is a basic rule that the defendant owes a duty of care to the rescuer, provided that a reasonable person in the rescuers' position would feel obliged to assist Baker & Another v T E Hopkins & Son LTD (1959). The liability is not limited to physical harm it is also applied for psychiatric harm as can be seen in the case of White v Chief Constable of South Yorkshire Police (1999).

Likewise, as well as a duty of care towards rescuers there is also the potential to raise a claim as a primary or secondary victim this these cases follow a strict criterion that must be met for a case to be made as without the essential criteria there is the potential to 'open the floodgates, meaning that it may raise the potential for many claims to be made as without the placement of strict criteria it could mean that the probability of making a claim would be more likely as the grounds allowing a claim to be made would be too vast. 

The case of Watt v Hertfordshire (1954) somewhat portrays how the criterion depicts the outcome and the law in negligence is not straightforward in this case a fireman was attending the scene to help a woman crushed under a vehicle and to rescue the woman they would need a heavy-duty jack and with no way to secure the jack in the fire engine the firemen were asked to hold it during the journey which ended up causing severe leg injuries to the claimant. However, despite the claimant's leg injuries, it was deemed that there was no breach of duty due to the emergency the defendants conduct in saving a life as this is behaviour that is of social value and in the public's interest, the courts are likely to exercise a lower standard of care which contradicts the initial authority that there is a general duty of care between employer to employee and in doing so supports the concept that each case is circumstantial. 


There are also situations where a lower standard of care may be applied such as in sporting events for spectators and competitors, an example of this can be seen in the case Woolridge v Sumner (1963).

In this case, an experienced rider at an equestrian event galloped his horse around a corner so quickly it caused the horse to lose control and consequently injured a photographer, it was held that it was merely an error of judgement and not actionable negligence because this rider was experienced in his field in comparison to the case of Nettleship v Weston (1971) where an accident happened due to an unqualified and inexperienced driver it raises the question why that could not be considered as an error of judgement due to the driver being unqualified and inexperienced, making the law seem at times unfair and unclear. 

In addition, another relevant factor to consider would be the magnitude of the risk being undertaken at the time of the event and the likelihood of an injury occurring and the seriousness of the potential injury.

In the case of Haley v London Electricity Board (1965), it was held in this case that the defendant should have reached a higher standard of care as there was an increased likelihood of injury, as it was reasonably foreseeable that a blind person could be walking along a pavement and the defendants should have taken reasonable precautions. 

Moreover, if the defendant is aware that a certain individual is at risk of suffering greater damage than the average person for example if they have an existing medical condition or a weakness for example then the defendant may be required to reach a higher standard of care as can be seen in the case of Paris v Stepney Borough Council (1951).


In discussing these cases even though the law allows for some circumstantial changes mostly surrounding the position of the claimants it has been argued that the law surrounding the variation of the standard of care is more favourable to the defendants (Nolan, 2013).

To define some of the criteria that must be satisfied there is legislation in place such as the Compensation Act (2006) and the Social Action and Responsibility Act (2015), however, the need for such legislation has been widely criticised (Bowcott, 2014).

Nolan argues that the standard of care in negligence protects defendants and acknowledges that the standard of care is varied in existing duty situations ‘the effect is restrictive’ he states that his purpose for the article is to draw attention to alternative tools available specifically a modified breach test to be used to justify the extension of law into new areas. 

The consensus surrounding the standard of care in negligence is a complex and confusing one, it does not provide a fair and flexible balance between the claimant and the defendant. The law that governs how duty of care is determined is confusing and outdated in recent years as a society and within the medical profession we are more accepting and understanding of mental illnesses yet laws that are basing future judgements on are outdated when medical advancements within this field were in its infancy. In recent years the medical profession has come a long way in respect of mental illness, and it could be argued that basing recent judgements on outdated case law could be problematic especially where in other cases adjustments are made to accommodate the defendant as mentioned in the cases of Dunnage v Randall & another (2015) and Orchard v Lee (2009).

It may also be unjustified to hold inexperienced defendants to the same standard as experienced ones, where adjustments are made to accommodate the reasonable skilled man it should be more specific as it is unfair for the House of Lords to brand some negligence cases as circumstantial like Smith v Littlewoods Organisation (1987), and yet still be allowed to hold learner drivers to the same standard as experienced drivers as Nettleship v Weston (1971) and junior doctors to the same standard as qualified doctors as in Wilsher v Essex Area Health Authority (1987).
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