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[bookmark: _Toc5734264]Introduction
[bookmark: _GoBack]The aim of this assignment is to act as a commercial surveyor and offer advice and guidance on the relevant statutory procedures to a corporate landlord in order to end a business tenancy. The business tenancy in question relates to a tenant known as Fashion Retail Lt who have been in occupation for ten years and are now nearing the end of their lease. Rental in the area has increased since their last rent review which was conducted approximately five years ago, therefore the landlord would like to redevelop the property in order to exploit the rising rents. However, to redevelop the property the tenant would need to vacate for the works to be undertaken. Fashion Retail Lt has been a very good tenant and based on their history the landlord would ideally like to retain them. This assignment will look to set out the relevant law and advise how it can be applied to this case, and provide a conclusion to the landlord and managing director on the best way forward. 
[bookmark: _Toc5734265]The Relevant Law
The Landlord and Tenant Act 1985 (LTA 1985) is a UK Act of parliament introduced under Margaret Thatcher’s Government. The aim of the Act is to set out the rights and responsibilities of the landlord and tenant. The Act is made up of two parts; Part I, governs security of tenure for residential tenants, and Part II which governs security of tenure for business, professional and other tenants (Legislation.Gov, 2019). This assignment will be concentrating on Part II of the Act as the case scenario relates to a commercial lease. 

The Landlord and Tenant Act 1985 Part II pertains to business tenants and provides safety otherwise known as security of tenure. Security of tenure is the statutory right of a business tenant to renew their lease, either through statutory continuation or right to renew. Statutory continuation dictates that at the end of a protected tenancy the lease will automatically renew on the same terms until such time that it is terminated in concurrence with the Act. If neither landlord or tenant are in agreement with the terms of a new lease then either party can apply to the court to decide the terms; this is known as right to renew. The renewals are categorised into ‘opposed renewals’, whereby the landlord wishes to oppose the renewal with the view to obtaining possession, and ‘unopposed renewals’, where the landlord agrees with the renewals but argues the terms of the new lease (Lewis Silkin, 2017.)     

There are a variety of ways in which a lease can be terminated outside of the Act. Firstly, the landlord and tenant can agree to ‘contract out’, but this agreement must be made at the start of discussions and should be recorded in the property heads of terms. If no agreement is made to ‘contract out’ then the tenant will have security of tenure (Practical Law, 2019). 
 
The second method of terminating outside of the Act is by forfeiture. This is where the landlord can regain control of their property due to a breach by the tenant thus terminating the lease. Depending on the reasoning and severity of the breach termination can occur immediately or following a period of notice. In all cases the landlord should seek professional advice to ensure the tenant has breached a condition set out in the lease, otherwise the landlord find themselves in breach. When forfeiture takes place, the landlord must issue the tenant with a S146[1] notice and must provide adequate time to rectify the breach. However, it is worth mentioning that this notice does not apply to non-payment of rent. The notice sets out the breach which has been contravened, and stipulates how the breach is to be corrected, be it through repair or financial reimbursement. If the tenant fails to comply with the notice only then can the landlord exercise the right to forfeiture (Walker Morris, 2014).  

The final way in which a lease can be terminated outside of the Act is by surrendering the tenancy. Surrendering is where both the landlord and tenant agree to end the tenancy agreement therefore ending all of the obligations and rights. The tenant can also end the lease early if the tenancy agreement contains a break clause which stipulates that either party can end the tenancy early e.g. a break option in the lease every five years. There are two methods of surrender namely ‘Express Surrender’ and ‘Implied Surrender’. Express surrender is a written agreement between both parties to end the tenancy. Implied surrender occurs when unmistakeable acts by the tenant and landlord are inconsistent with the continuance of the tenancy. In this instance the tenant will surrender the property to the landlord and remove all of their belongings. The tenant must continue to pay rent until the landlord has accepted the surrender (Shelter Legal, 2018).
[bookmark: _Toc5734266]Serving of Notices
Service of all notices under the Landlord and Tenant Act 1954 are administered under section 23, which specifies that (I) the notice may be directed by registered post or special delivery to the last known place of residence or business in England and Wales. (II) Can be left at the last known place of business in England and Wales, or (III) can be served in person. However, the notice cannot be served by anyone, it must be served by the landlord or tenant who are the individual(s) legally assigned to the estate. The notice can also be issued by an agent e.g. solicitor, providing they are authorised; authorisation should always be evidenced to ensure the notice is valid. Where there are more than one tenant or landlord then notice must be served on each, however in instances of partnerships only the individuals who continue to occupy need notifying (Ebdon, 2010). 

Leaving a notice at the last known place of residence is accepted in a number of ways. Firstly, the notice can be issued to an individual at the address on the assumption that the individual will ensure the recipient receives the notice. Secondly, notices can be left secured to the door of the property even if the property is damaged and the receiver is not likely to access it. If the notice is intentionally hidden, then the issuer has not acted in good faith. Thirdly, notices can be left at the furthest point of the property to which members of the public can access, and finally notices can be placed under the door of the property. It is worth noting that section 23 does not specify when delivery of the notice has occurred therefore reliance on case law is necessary (Ebdon, 2010).
[bookmark: _Toc5734267]Renewing the Lease
The Landlord and Tenant Act 1954 provides stringent processes for renewing and terminating lease agreements. The Act enforces timescales which are critical to the outcome of the case and the court has no power to extend them (Lewis Silkin, 2017). A Section 25 notice is issued to a tenant when a landlord wishes to oppose a new tenancy agreement, or in instances where the landlord is happy to renew the lease but wishes to alter the terms of the new tenancy. The Section 25 notice classifies the end date of the lease and it cannot be served more than twelve months or less than six months before the stated date. If the landlord refuses to grant a new tenancy, then the Section 25 notice must identify the ground(s) of refusal (A-G) and these cannot be amended at a later date. It is worth noting that a Section 25 notice cannot be issued to a tenant if the tenant has already served a Section 26 notice. Equally, if the landlord has issued a Section 25 notice then the tenant cannot issue a section 26 notice, in this instance the tenant is required to respond on the landlord’s form (Practical Law, 2019). Following receipt of a Section 25 notice if the tenant wishes to renew their lease then negotiations will need to take place with the landlord. If both parties fail to reach an agreement by the registered date, then both will need to agree an extension of time or apply to the courts. Landlords can also issue a single Section 25 notice to more than one tenancy, for example, on a tenant and subtenant (Ebdon, 2010).  

As stated above the tenant can begin proceedings by issuing a Section 26 notice on the landlord. The notice will set out the date of termination and the timescales for this are the same as above, no more than twelve or less than six months. The notice will also specify the new proposed terms of the tenancy e.g. is the proposed lease for all or part of the property. The tenant is not obliged to specify the duration of the new tenancy at this stage. If the landlord is unhappy with the proposed terms and wishes to object, he must serve a counter notice on the tenant within two months, along with the grounds for objection (A-G). If the landlord fails to issue a counter notice within the agreed timescale then he will lose the ability to oppose the tenants request, however he will still be able to dispute the terms of the proposed tenancy.  If the landlord is happy with the proposed new tenancy agreement then he does not need to do anything at all (Lewis Silkin, 2017).  

A landlord can only oppose the renewal of a new lease on one or more of the grounds (A-G) as set out in Section 30. Ground A states that a tenancy can be declined if the tenant has failed to keep the property in a good state of repair, thus inferring the tenant has not met their obligations. Ground B pertains to the tenant persistently failing to pay rent on time. Ground C refers to the tenant carrying out substantial breaches or the tenants use and management of the property. Ground D is where the landlord has made efforts to provide alternative accommodation for the tenant, however the alternative accommodation must be reasonable and relevant to the tenant’s requirements. Ground E refers to sub tenancies where the landlord can obtain a greater rental income by renting the premises as part of a larger unit, however this ground is seldom used due to its difficulty to satisfy the requirements. Ground F is where the landlord intends to demolish or redevelop the property on termination of the tenancy and cannot reasonably complete the works with the tenant in situ. This is the most commonly used ground and the landlord must be able to show evidence and legitimate intent that the works are to be carried out; intention on its own is not enough. Examples of this include approved plans, planning permission along with the financial capability to be able to undertake the works. Lastly Ground G applies if the landlord intends to occupy the premises for his or her own business or residence, however the landlord must have been acting in that capacity for at least five years before being able to rely on Ground G (Landlord and Tenant Act, 1954).    

In recent case law [S Franses Ltd V The Cavendish Hotel (London) Ltd 2018] the tenant (S Franses) issued a Section 26 notice to renew the lease. The landlord (Cavendish Hotel) opposed the tenant’s application on Section 30 Ground F of the LTA 1985. The landlord formulated a plan in order to obtain possession of the property. The plan consisted of converting the premises into two retail units by lowering the basement floor for no apparent reason and demolishing an internal wall, only for it to be replaced by a similar wall. The landlord planned to proceed regardless of planning permission. The property in question was clearly highly desirable and in a prime location, and the works appeared unnecessary and would likely have been reversed shortly after. On appeal to the Supreme Court it was collectively decided that Ground F could not be used as the landlord did not intend to carry out the works (The Supreme Court, 2018).
[bookmark: _Toc5734268]Compensation
Under Section 37 a tenant may be entitled to compensation if the tenancy has been declined on grounds (E), (F), or (G). The tenant cannot claim compensation under Section 37 if the court has refused the tenancy on other grounds, regardless of whether grounds (E), (F), or (G) apply. If the landlord is an authority e.g. local council, who possess compulsory purchase powers then the tenant may be entitled to a disturbance payment under Part 3 of the Land Compensation Act 1973 (Landlord and Tenant Act, 1954). Compensation is calculated at 1x rateable value or when the tenant has been in occupation for fourteen years or more at 2x the rateable value of the property. Compensation is usually due upon the tenant vacating the premises; leases frequently include clauses rejecting the right to compensation, however such clauses will not apply if the tenant has been in occupation for the last five years (Lewis Silkin, 2017).
[bookmark: _Toc5734269]Recommendations 
Having described the relevant law and its application, my recommendations to the managing director would be as follows. Fashion Retail Lt are a very good tenant and therefore all efforts should be made to negotiate in order to retain them. The first step would be to activate the procedure by issuing a Section 25 notice under the Landlord and Tenant Act 1954. The notice should state that the landlord opposes the grant of a new tenancy on Ground F, the intention to redevelop or demolish the property. Important attention should be placed on the case of [S Franses Ltd V The Cavendish Hotel (London) Ltd 2018] whereby I recommend that the corporate landlord is able to provide Fashion Retail Lt with evidence that the intention to re-develop the property is sincere and achievable, and is not practically feasible with Fashion Retail Lt in situ. Being a legal document, I would strongly advise that the corporate landlord appoints a solicitor to deal with this case. I discourage dealing with this case in-house due to the fact that if errors are made there is no means of remuneration, where as if errors are made on behalf of a solicitor then the landlord has a means of compensation via their professional indemnity.     

Whilst the above process shows the legal steps which need to be triggered and followed, in the real word negotiations and discussions occur outside of this. As stated, Fashion Retail Lt have been a very good tenant so negotiations should take place in order to retain them. My advice to the landlord would be to arrange a face to face meeting with them as soon as possible, this can be informal, for example over a cup of coffee or lunch. During the meeting acknowledge that they have been good tenants and explain that you want to give them as much notice as possible. Notify the tenant that you have issued a Section 25 notice on ground F and explain the reasoning for the notice. This tenancy is an apposed renewal, and therefore when negotiating with the tenant care should be taken to make it a non-hostile situation. Explain that the market in the area has moved on since the last rent review five years ago, and you feel that redeveloping the property will enable you to capitalise on the rising rents and bring the property in line with others in the area. The tenant will want to see evidence of this and will not appreciate only your word, therefore be forearmed with up to date valuations in order to confirm your statements. Explain to the tenant that it would not be reasonably practicable for the redevelopment works to take place whilst they are in occupation. This can be further backed up by showing them construction plans or planning permission. As previously identified intention on its own is not enough so it is paramount that  the relevant proof of the redevelopment is available. 

During the negotiations with the tenant the landlord may wish to offer Fashion Retail Lt an element of space back following the redevelopment at a slightly reduced cost as a reward for being good tenants to date. Gestures such as these can go a long way with tenants and it further shows that you as a landlord appreciate their custom and wish to remain doing business with them. Furthermore, if negotiations are becoming laboured the landlord may wish to offer the tenant alternative accommodation whilst the redevelopment works are being carried out. The accommodation would need to be suitable and convenient for the tenant, for example it would not be acceptable if the accommodation resulted in a dramatic reduction in revenue due to reduced footfall into the store. 

As this case is a protected tenancy compensation would need to be paid. Fashion Retail Lt have been in occupation for ten years; therefore, compensation will be paid a 1x rateable value of the property. If Fashion Retail Lt are not open to negotiations and do not wish to renew the tenancy you could offer a nil premium where both parties walk away without incurring costs.  
[bookmark: _Toc5734270]Conclusion
Whilst this assignment has provided advice on the relevant statutory procedures to end a business tenancy, it is significant to note that I am acting in the capacity of a commercial surveyor; therefore I recommend advice is sought from a specialist lawyer or solicitor. We have seen that the Landlord and Tenant Act 1954 imposes strict procedures and timescales and it is therefore important that proceedings are dealt with by professionals to avoid falling foul of breaches. Whilst it is always beneficial to meet and negotiate with a tenant face to face in order to reach resolution and avoid friction, it is paramount to serve notice on them in line with the Act in case they go against the agreement at the last hour.
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