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As an introduction, the first task that will be addressed is defining and establishing a key part of contract law doctrine, which means providing an explanation on what is meant by ‘privity of contract’. Mainly, privity of contract can be summed up in this basic definition provided by Law (2009), “The relationship that exists between the parties to a contract. The common law doctrine of privity of contract established that only the parties to the contract, i.e. those that provided consideration, could sue or be sued under the contract.” Expanding on this definition, with the key point you are able to highlight in privity of contract being that only parties to a contract can sue or be sued under said contract, an exception to this point can be found in the Contracts (Rights of Third Parties) Act 1999. This act allows a third party to enforce a contract if it has been established in a contract that this action is permitted. 

Touching on another key concept in contract law, the concept of consideration deserves emphasis in this discussion because of it’s significance and how integral it is in establishing if a contract is in place. A definition of consideration can be found in the case of Currie v Misa (1875) where it is stated for consideration in the contract it must either consist in “some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other.” Going off of this definition presented in Currie v Misa, it is then possible to look at ‘past consideration’ and if past consideration can be accepted and amounted to good consideration. Firstly, Thomas v Thomas (1842) established that consideration “need not be adequate, but sufficient”, so past consideration wouldn’t normally be sufficient consideration unless ‘implied assumpsit’ applies to the situation. Assumpsit is common law doctrine and an action that is used as a means to recover damages for a breach of contract, furthermore, citing Baker (2019) which touches on executory promises made in contracts, with the quote “The competing principles were brought together in the Tudor doctrine of consideration, which also accommodated the binding force of mutual executory promises. The use of assumpsit to recover debts, and thereby avoid wager of law” In these instances where informal contracts are made, family and social agreements can fall under ‘rebuttable presumptions’, cases that provide examples of this are Merrit v Merrit (1970) and Balfour v Balfour (1919).

In Cutter v Powell (1795), the rule that was established was that “A party must completely meet their obligations under a contract in order to be entitled to the consideration promised by another party.” This rule is known as ‘perfect performance’. After understanding the doctrine of perfect performance, there are examples where it is arguable that there have been exceptions to it. There are examples in cases where it is argued that the defendant is made liable which went against the rule established in Cutter v Powell, in such a case, Lord Denning declared regarding a breach of contract “unless the breach goes to the root of the matter, the employer cannot resist payment.” This is where ‘substantial performance’ was developed, which was the key factor in the case of Hoeing v Isaacs (1952), because the party had substantially performed their obligations despite the other party claiming they weren’t up to standard, it was ruled that the defendant was liable for paying the balance, however deductions were made for defects. A similar scenario can also be pointed out in the case of Bolton v Mahadeva (1972). The second example of an exception to the performance rule set in Cutter v Powell, is the ‘tender of performance’, this example presents itself in Startup v Macdonald (1843), with the main point being that despite the party the party being willing to tender performance, the other party doesn’t accept the performance and therefore a contract was in place at the time and the defendant was liable for non-acceptance and the party could claim damages because of this. The final example of an exception to the performance rule set in Cutter v Powell, is the concept of ‘partial performance’, the development of partial performance was seen in Sumpter v Hedges (1898). In this case, work was partially completed despite initial agreement of having to complete the work in full, there was a claim for partial performance to recover damages based on ‘quantum meruit’. 

In order to see if some of the principles and concepts that have already been discussed are relevant to other scenarios, this will be now be applied to the scenario of the sale of a watch and whether any valid contracts are in place. In this scenario involving Arthur, Ben, Christine and Dennis, Arthur is the party who places the advertisement for the sale of the watch for £15,000 and Ben sent the first offer matching the price stated in the advertisement which reached Arthur the 7th May, with Ben having sent the letter on the 4th. In this time between, Christine gets inside touch via email on the 5th. Christine offers £11,000 for the watch, Arthur gets back and makes a counteroffer asking for £13,000 on the same day. Dennis makes an enquiry in which Arthur asks for £13,000, Dennis then accepts this before Christine agrees to pay the £13,000 in full, this was after Christine had considered and made an executory promise to pay the remaining £2,000 at the end of the month after giving Arthur £11,000. 

Firstly, in order to identify if a valid contract is in place between Arthur and any of the parties mentioned, it is vital to establish what needs to be in place for a contract to exist. For the formation of a contract, there needs to be: agreement, consideration and an intention to create legal relations. For an agreement, there needs to be an offer followed by an acceptance of the offer. For the argument that there is a contract in place between Arthur and these parties, the advertisement initially put in the paper by Arthur needs to be clarified as a unilateral offer, as opposed to an invitation to treat. In order to support that a contract is indeed in place in this situation, the case of Carlill v Carbolic Smoke Ball Co. (1893) has been used as an example for this exact purpose. In Carbolic v Smoke Ball Co., the key element of the case was is the statement that Bowen L.J. Made in regards to the difference between invitations to treat and offers, stating “Although the offer is made to the world, the contract is made with that limited portion of the public who come forward and perform the condition on the faith of the advertisement.” Expanding on what Bowen said, it could be argued that Arthur’s scenario can be likened with Carlill v Carbolic Smoke Co as both pertain to an advertisement being proven to be an offer despite being initially argued as an invitation to treat. Going off of the example where Ben sent the letter and was willing to pay the asking price of £15,000, this means he responded exactly in terms of the offer from Arthur as opposed to the other parties who made counteroffers of lower amounts. Additionally, although the letter Ben sent to Arthur didn’t arrive until the 7th, the ‘postal rule’ established in Adams v Lindsell (1818) could be argued to amount to acceptance in this case. More importantly, reinforcing the previous point that Ben responded exactly in terms of the offer with the letter being proof of acceptance and consideration, so it could be argued from these facts that Arthur and Ben are in a contractual relationship regarding the sale of the watch. Now, revisiting Dennis and Christine, they make counteroffers of lower amounts than the price Arthur originally asks for the watch, with Dennis making the counteroffer after first just enquiring with no price mentioned, meaning they didn’t respond exactly in terms of the offer. So, at the initial stages involving the sale of the watch with Christine and Dennis, there was no acceptance, however Arthur chooses to negotiate with both parties via email. Christine is the first party who manages to come to terms and agree to pay £13,000 on the 6th, this is then followed by Dennis emailing Arthur a few hours later agreeing to pay the same price. As previously discussed, consideration is a key element for a contract and in Thomas v Thomas, it was stated that consideration need not be adequate, but sufficient. So, applying this to the both of their situations, 
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