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very sovereignty and the need to underpin this by, in effect, giving it a com-
monly accepted legal foundation. Hence, the rules applicable to the society of
states could be deduced “from the natural liberty of nations, from the atten-
tion due to their common safety, from the nature of their mutual correspon-
dence, their reciprocal duties, and the distinctions of their various rights,
internal and external, perfect and imperfect”. This had two implications in
particular: that states needed to comsent to their obligations as members of
this international society and that states were entitled to enjoy their sovereign
freedoms without interference from other states in their internal affairs.
This principle of non-intervention in a state’s internal affairs was repeatedly
stressed by Vattel, who gave it a very broad interpretation, encompassing not
just a state’s freedom to choose its own government and religion but to be free
from “manoeuvres” by other states “tending to create disturbance ... to foment
discord, to corrupt its citizens, to alienate its allies, to raise enemies against it, to
tarnish its glory and to deprive it of its natural advantages” (ibid. 1834, 41).
Although, inevitably, countless developments in the last 250 years served
to create a much more complex and multifaceted picture, we might, for
our purposes, simply note that despite the horrors of the Second World
War necessitating some acknowledgement of the need for international pro-
tection of human rights, Article 2.7 of the UN Charter states firmly that
“Nothing contained in the present Charter shall authorize the United Nations
to intervene in matters which are essentially within the domestic jurisdic-
tion of any state”. Individuals were citizens of states, not of a world commu-
nity, with such legal rights and obligations as they possessed deriving from
that identity.

It is, however, crucial to note that this understanding of society was far
from being the first to emerge in philosophical discussion of international
relations and even, to some extent, in the actual conduct of states. More-
over, whereas the Vattelian interpretation focused almost entirely on what
was necessary to achieve a modicum of order in a world of contending
states, these earlier formulations were often founded upon a conception of
society consisting of people rather than states and the pursuit of justice rather
than order. As such they may be seen as forerunners of contemporary
cosmopolitan thought, including ideas of global citizenship and a world
polity.

Forerunners of cosmopolitan thought

Even in the ancient world one may find more nuanced depictions of the key
factors operating in international relations than Thucydides’ famous Melian
dialogue, when the Athenians respond to the Melians’ appeal to honour,
justice, and the gods with a blunt affirmation of the centrality of power: the goal
of all men and the determinant of all outcomes in human interactions. It was
certainly the case that power structures, such as monarchies, were coalescing
around particular families which were anxious to find ways to consolidate the
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principles by which all were bound simply by virtue of their shared human
identities had the great community principle at its heart but the members of
this universal community included states and their rulers, it did not displace
them. In Suarez’s words:

although a given sovereign state, commonwealth or kingdom may con-
stitute a perfect kingdom in itself, consisting of its own members, never-
theless, each one of these states is also, in a certain sense, and viewed in
relation to the human race, a member of that universal society; for these
states, when standing alone, are never so self-sufficient that they do not
require some mutual assistance, association and intercourse, at times for
their own greater welfare and advantage, but at other times because also

of some moral necessity or need.
(1994, ii, 348-9)

Suarez here is using both moral and pragmatic justifications to underpin his
arguments in favour of legal and moral obligations applying universally. A
Jater thinker, Grotius, while still employing the underlying idea of a society
of men not states, was also careful to distinguish “the law of nations” from
natural law and in so doing took one step closer to the society of sovereign
states, whose positive consent is necessary for rules to apply: “this Law of
Nations is not like Natural Law, which flows in a sure way from certain reasons;
but this takes its measure from the will of nations” (1853, I, 1).? Later writers
continued to struggle with the tensions between the idea of a universal natural
law and the consent-based law that was, in reality, what was emerging in the
practice of states. Pufendorf, for example, was emphatic in his declaration that
“the law of nature and the law of nations are one and the same thing, differing
only in their external denomination” (Krieger 1965, 156). Similarly, Christian
von Wolff, writing in the eighteenth century, argues that the “great society” and
its fundamental laws which existed in a state of nature, remain in being
after the formation of states, with natural law having the same binding force
upon states that it has upon individuals:

If we should consider that great society, which nature herself has
established among men, to be done away with by the particular societies
which men enter when they unite into a state, states would be established
contrary to the law of nature, in as much as the universal obligation of all
toward all would be terminated; which assuredly is absurd ... individual
men do not cease to be members of that great society which is made up of
the whole human race, because several have formed together a certain

particular society. ... After the human race was divided into nations,
that society which before was between individuals continues between
nations.

(1934, 12)
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and the world polity are key components? These, in essence, are the ques-
tions that I will now consider in the context of international legal
developments.

While the post-Second World War international legal order was based firmly
and fundamentally on the principle of sovereignty, there were a few develop-
ments that may be seen as incorporating early conceptions of global citizenship.
The Nuremberg and Tokyo war crimes tribunals referred to “crimes against
humanity” (a term also used as the basis for a 1976 UN General Assembly
resolution against apartheid). There were seven references to human rights in
the UN Charter, and in 1948 the General Assembly adopted the Universal
Declaration of Human Rights, although this had no legal force and whose
eight abstaining countries included the Soviet bloc, South Africa, and Saudi
Arabia. The Cold War also affected the attempts to incorporate human rights
into legally binding Covenants, with one Covenant on Civil and Political
Rights deriving from Western perspectives and activity, the other, on Social
and Economic Rights, reflecting Soviet positions. It should be added that,
although all these and similar documents, including the 1950 refugees con-
vention, did embody various principles of justice, the regimes that they
established were rather weak and also still firmly statist in their underlying
structures.

Even during the Cold War there were a few legal developments that, with
hindsight, may be seen as early steps towards a more cosmopolitan outlook.
For example there is a clear shift from the conservative approach of the Inter-
national Court of Justice (ICJ) that prevailed in the 1950s towards a more
activist and, arguably, progressive approach. In the 1970 Barcelona Traction
case, the ICJ introduced the concept of erga omnes obligations — ones that apply
to the international community as a whole, not just to the individual states
involved in ICJ hearings. In its elaboration of what counted as such obligations,
it explicitly referred to “the principles and rules concerning the basic rights of
the human person” (Jorgensen 2000, 94). Later deliberations at the UN and
elsewhere have tried to expand the remit of the erga omnes principle to include
state obligations relating to climate change, development and international
crime (Okawa 2006, 497). However the Court itself was generally cautious in its
discussions of more ambitious claims invoking the principle. The same was true
of the principle of jus cogens — compulsory law — introduced in the 1969 Vienna
Convention on the Law of Treaties. This invalidated any treaty that conflicted
with a “peremptory norm of international law”, which was defined as a “norm
accepted and recognized by the international community of states as a whole”.
In effect this limited the sovereign right of states to agree to anything they
wished in a treaty by laying down a countermanding right of the “international
community of states”.

Both erga omnes and jus cogens can be interpreted in relatively narrow,
statist ways to refer to those basic rules, such as those relating to diplomacy,
that are indispensable to the capacity for states to conduct their everyday busi-
ness in an orderly fashion. Even here there is room for controversy, particularly
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more readily seeking to reflect a collective juridical conscience and
respond to the social necessities of states organized as a community.
(Simma and Paulus 1998, 227)

Two of the most dramatic developments in recent years that some saw as
major steps towards a more cosmopolitan legal order, with individual human
beings rather than states being priortized, were the creation of the Inter-
national Criminal Court (ICC) from 1998 to 2002 and the enunciation and
application of the Responsibility to Protect doctrine (R2P) from 1999 to 2013.
The ICC was an attempt to create a permanent and universal version of
the various international criminal tribunals that had been established in the
1990s to prosecute political and military leaders accused of crimes against
humanity in the conflicts in Rwanda and former Yugoslavia. These had brought
to trial individuals, including former leaders such as Slobodan Milosevic
and Charles Taylor, and the intention was to create a standing court that
could issue arrest warrants and bring to trial individuals charged with
crimes against humanity, genocide, war crimes, or aggression anywhere in
the world. In 2009 the ICC went so far as to issue an arrest warrant against a
current, rather than former, leader, the President of Sudan, Omar al-Bashir.
The Court is currently considering cases against 18 individuals in eight
countries — all in Africa.

In 1999 and 2000 UN Secretary-General Kofi Annan called for humani-
tarian intervention to be taken a stage further to a point where the inter-
national community accepted a legal obligation or responsibility to intervene
in cases which involved “gross and systematic violations of human rights that
affect every precept of our common humanity”.® In response to this the gov-
ernment of Canada and a group of major foundations established the Inter-
national Commission on Intervention and State Sovereignty, which, in 2001,
set out key principles that it saw as involved in the R2P concept. At the heart
of these was the assertion that, although states were still sovereign, their
sovereignty comprised responsibilities as well as rights, and that “where a
population is suffering serious harm, as a result of internal war, insur-
gency, repression or state failure, and the state in question is unwilling or
unable to halt or avert it, the principle of non-intervention yields to the
international responsibility to protect” (http://responsibilitytoprotect.org/ICISS%o
20Report.pdf).

This had no legal force at the time and initially was regarded with suspicion
by some African states who believed that the doctrine primarily had them in
mind. However, in 2005 a UN General Assembly summit meeting formally
adopted these principles, thus bringing them into the category of “soft law” —
norms without the binding legal standing that long practice (“custom”),
treaties, or Security Council resolutions brought but which embody widely
accepted beliefs about how states should behave (Shelton 2011, 68-80). The
R2P principle was cited in a Security Council resolution of 2011, authorizing
intervention in the armed conflict going on in Libya in the form of
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community of people rather than states because environmental threats do
not observe national boundaries. Furthermore, environmental negotiations
have witnessed some measure of “distributive justice”. For example the 1997
Kyoto Convention had relatively strong requirements for all to implement their
commitments in ways that minimized the social and economic impacts on
developing countries and for new technological and other resources to be pro-
vided to meet the costs of developing countries. Finally one might note the
degree to which some regional organizations, especially the European Union,
have gradually displaced or limited in various ways the absolute control by
states of their own affairs, with “citizenship” and its rights deriving from the
regional rather than national identity.

A degree of scepticism is in order when considering some of the more
idealistic cosmopolitan claims. Three reservations in particular need to be noted.
First, are the “universal values” invoked by cosmopolitans in reality purely
Western values? One leading cosmopolitan thinker, David Held, argues that it is
simply the linkages made in many poorer countries between Western culture and
their past experience of Western imperialism that makes them resist Western values
(Held 2002, 319).” While this is certainly a factor, it is also the case that many
simply disagree with those values — over gay rights, the rights of women, abortion,
capital punishment, for example. Second, power remains of crucial importance in
determining the outcome of events in world politics. This is not simply a matter of
two permanent members of the UN Security Council, Russia and China, tending
to veto moves that they perceive as undermining the sovereign rights of states but
also of the strongest power, the USA, ignoring ICJ findings when they conflict with
US interests or when the USA refuses to join the ICC or when its responses to the
9/11 attack include measures seen by many as violations of human rights norms in
Guantianamo Bay and elsewhere. Finally, an effective global system to implement
and enforce human rights standards would cost many billions of dollars to
establish.

On the other hand, it would be hard to maintain that the world has not
undergone fundamental changes in the last hundred years. Power may still
be the ultimate determinant but all players in the many games of global
politics — state and non-state alike — are engaged in ongoing and complex
interactions and discourses in which processes of argument, learning, and
persuasion are always more in evidence than simple assertions of power. The
permanent five on the Security Council will retain their veto over judicial
intervention in cases where they perceive a vital national interest and there
is not the remotest prospect of any of their leaders appearing before an
international tribunal, much as some fantasize about that. Yet, while, ulti-
mately, they all remain willing and able to employ their military might
even in the face of widespread condemnation, they are also conscious that
they are performing on a world stage whose underlying rules and values
have radically changed from those of a century ago, when individual justice was
considered a purely domestic matter of no concern for the international com-
munity and when a state’s international reputation was closely related to its



‘(¢10z Arenuep ¢ passa0oe) Jpd110dayg0794SSIDI/S10109101d01A31[IqIsuOdsal

/ANy e o[qe[Tesy AJUSIaIoA0S 9)S PUB UOTIUSAISIU] UO UOISSIUIIO)) [BUONIBUISIU]
'ssa1d Ao :e8puquIe))
"20UDULI405) [DQO]D PUD (JLAOYINY ‘4dMO4 “UODZIDQOID SUILi2405) (SP) MALDOIN 'V

pue pIPH "d UI " SHOF( PUE sonI[edy ‘seap] ‘wstuejodowso),, ‘00T ‘PR PIPH
891 AjIsIoamup) a8puquie)

:o8puquie) [MYM M Aq PSP Svd 12 Hjag a4nf 2q  "€S81 OSNH ‘snpoln
"UOSYOLIPUSE] VN ‘Apoqead ‘I 'TOA ISP waN 1uauy fo suoypzijiai) ‘("pa) uosses

‘N T U] ", erurejodossJA] JUSIDUY JO SUONNNSU] [RID0OS pue 597, G661 S Snsusain
'ssa1d A1sioAIu) PIOIXO

PIOJXQ 12100 [DUONDUIIUT U]l UONDZIJIALD, JO pivpupiS Y[ H861 M "D ‘SuoDH
S UODZIIUDSA() [pUODUIIU] " SONI[OJ PIIOA PuU®

uonezIesy,, ‘000T (Sps) INYsne[S "y pue Queyosy ‘O Y WMHUEY W T UWSISP[OD
‘s3j0og UOISUIXY|

VN ‘UO1SuIXa| syySry uvwnp] fo uoyvzyvuouvuidiul 3yl ‘1661 d A YIAsIo]
‘61 MU [PUOIDUIBIUT fO [puUinof

uvadoang - sueod snf jo o18e]y 92Ul pue SIYSIY UewWny, 007 "BAIPUY ‘TYoURIg
93popnoy JIOX MIN pUB UOPUOT SAprIS
USNL pUn UL [DUOLIDULIIU] JO yOOqpuDET 28papnoy 2y Ul °,20Usnf [RUIWILIL)

[eUOTIBWIAU] JO SONIOd 9YUL, 10T T[BIUOJN BIOUJIO[] PuUB PIAB(] ‘SUOINSUWLIY
'$501J ANSISATU() AFpLIquiR)) :DSPLIQUIRY) SUOUD]IY [PUODULIJUT

pup M7 puonpuIul "Z107 “Heque SUIQH Pue ‘[[oIIed 0dY], ‘pPraB( ‘SuonsuUIy
OCIT-ITIT iL1 SAPpMS [PUONDUIIUL JO M1y

" MeT [eUOnRUINUI UI 201snf jo suondsouo)) SulA[oad,, ‘1107 PlAB( ‘Suonswry
UB[[IWORIA dARIS[R]
:ayoisSuiseq pjioy pazypqojn v ur 121008 [po1y2ivuy Yy ‘(Spd) SWEI[IM [ pue

oI Y UI ".A19100§ [eONOIBUY UR Ul MBT JO aIjeN YL, 9007 Plae( ‘Suonsuiry
'$S31J UOPURIE[) PIOJX() A121008 [puolDUIIU]

Ul 1§ AIDUONNIOATY Y[ AP P40 pup uounjoady ‘€66l PlAB( ‘SUOHSUWLIY

SUIIYNY

(0F—-1T1 ‘9007) SWENA\ PU. S[NI Ul [Ie3op SIOWL UL SIY) SSNOSIP | £

€107 Joquraldag 01 1sn3ny Ul 1IJUod ULIAG

o) 0} Sunepes sJuawdO[PAID JO UONBIIPISUOD JOLI B Yim JAYId801 ‘(941 ‘T107)
‘Jp 32 SUONISWIY UI J73 JO UOISSNISIP pa[iejap Aw woij umelp st ydeiSered siqy 9
(9%—SZ1 ‘¢107) [PIUOIA pPuR SuonswIy Ul A[[nJ s1ow sjudwmsIe asay) dojoadp | ¢
‘oa1poadsiad srqy sdofoaap ($861) SuoDH ¥

(1471 ‘€661) Suonsurry
w Aqny axow £)900s  [euonewsiul Jo suondoouod JUSISHIP ISSY) SSUOSIP | €

(S1-6 ‘T107)
‘v 12 SUONSULIY Ul WY} O} SJUSWNSIL-IOIUNOD JWIOS PUB SMIIA SUISNY SSNOSIP [ T

(9¢-1212 ‘1107) Suonsuiry woij umelp o1e 10)deyd sty jo sured
SIJON

—

(TP $10T [BYUOIN
pue Juoxswry) Sulpuels [BIOW SII UBY) JOUIRI P[eU9eq 9y} uo ssamoid

€11 2ousnl ‘diysuazijro ‘mv] JPUOTIDULIIU]

18D JO ANSIdATUN | AQ papeoTumo(]

BIUIO

61 Je [0321(] ueg

.
.

L10T Arenuef 91 71



12 16 January 2017

Downloaded by [University of California, San Diego] at 19

114 David Armstrong

Jorgensen, Nina H. B. 2000. The Responsibility of States for International Crimes.
Oxford: Oxford University Press.

Krieger, L. 1965. The Politics of Discretion: Pufendorf and the Acceptance of Natural
Law. Chicago, IL and London: Chicago University Press.

Linderfalk, Ulf. 2007. “The Effect of jus cogens Norms: Whoever Opened Pandora’s
Box, Did You Ever Think About the Consequences?”. European Journal of
International Law 18.

Nolkaeper, André. 2007. “Internationally Wrongful Acts in Domestic Courts”.
American Journal of International Law 101.

Okawa, Phoebe. 2006. “Issues of Admissibility and the Law on International Respon-
sibility”. Tn Malcolm D. Evans (ed.), International Law. Oxford: Oxford University
Press.

Rawls, J. 1971. A Theory of Justice. Oxford: Oxford University Press.

Reisman, Michael W. 1990. “Sovereignty and Human Rights in Contemporary
International Law”. Editorial Comment. American Journal of International Law
8: 866.

Robertson, Geoffrey. 2002. Crimes against Humanity: The Struggle for Global Justice.
2nd edn. London: Penguin.

Shelton, Dinah. 2011. “Soft Law”. In David Armstrong (ed.), Routledge Handbook of
International Law. London and New York: Routledge.

Simma, Bruce and Andreas L. Paulus. 1998. “The ‘International Community’: Facing
the Challenge of Globalization”. European Journal of International Law 9.

Suarez, Francisco. 1994. Selections from Three Works. Edited by J. B. Scott (2 vols).
Oxford: Oxford University Press.

Vattel, Emerich de. 1834. The Law of Nations or Principles of the Law of Nature
Applied to the Conduct and Affairs of Nations and Sovereigns. Edited by Chitty J.
London.

Versteg, Russ. 2002. Law in the Ancient World. Durham, NC: Carolina Academic
Press.

Weller, Marc. 1999. “On the Hazards of Foreign Travel for Dictators and Other
International Criminals”. International Affairs 75.

von Wolff, Christian. 1934. Jus Gentium Methodo Scientifica Pentractum. Translated
by J. H. Drake. Oxford: Oxford University Press.



