Introduction

This essay will aim to critically analyse an easement that may have been created by prescription and in the different ways of how they can be acquired.


Body 

[bookmark: _Hlk119019646][bookmark: _Hlk117867452][bookmark: _Hlk119019801]An easement is a right that somebody has over another person`s land, incorporeal hereditament is an intangible right that somebody has to do something on somebody else is land, it can be legal or equitable, gray and gray 2011 pp.15). The characteristics of an easement is a rule that was set out by Danckwert J in the case of Re Ellenborough Park, there are 4 rules under this doctrine which are, there must be a dominant tenement (land) and a servient tenement (land), the easement has to `accommodate` the dominant land, the dominate owner and the servient owner cannot be the same person and an easement has to come in the form of a grant of the subject matter. The owners land must be very close for an easement by prescription to be capable of an easement, the Law of Property Act (LPA)1925, is a legal doctrine. For an easement to exist there has to be two lands, a servient land and a dominant land, this is defined in s205 LPA 1925. One that the servient would be burdened by, and one that the dominant would benefit, the land has to be clearly identified. However, in the case of London and Blenheim Estates Ltd v Ladbrokes Retail Parks Ltd 1993. the land was not clearly identified, so this could not be an easement. The dominant land would have to benefit for an easement to exist. In the case of Hill v Tupper it could have formed a subject matter of an easement if he wanted to use the lake to go finishing because, the courts would have recognized that as being as of right, under the Countryside and Rights of Way Act 2000 but, because it was a personal benefit, it did not fit in with the characteristics in Re Ellenborough Park this did not benefit the land itself and therefore could not be an easement. Gray and Gray (2011, p. 238). however, Moody v Steggles are concerned with fixtures and not land itself but because, the sign has been there for so long and the sign was useful for direction to the pub which in that sense it did benefit the land, so the courts allowed an easement through common law. Other easement which can be created and lawfully recognized are, express grant, implied grant or by prescription. This essay will only be concerned with prescription. 

[bookmark: _Hlk118140550][bookmark: _Hlk119020574]An easement can be legal or equitable, for an easement to be legal under s1 (2)(a) LPA 1925 it has to meet the requirements which are for a freehold property, fee simple absolute is in possession forever or if it is leasehold, it is for a fixed term s 1 (3) LPA 1925 and can only be prescribed by time immemorial before 1189 or by a deed this would be a legal easement through common law. If it is not legal, an easement can be equitable and, in some cases, can change from equity to legal under s 52 LPA 1925 only if it was intended to be written in a deed but was not written, s1 Law of Property Act (Miscellaneous Provisions) (LPAMP)1989.  however, it would have to comply with s 2 of the (LPAMP)1989 as in the case of Walsh v Lonsdale (1882), because in this case it was intended to be written in the deed. 
[bookmark: _Hlk119021096]The lost modern grant can be acquired if there has been 20 years of uninterrupted use after 1189 and without force, without secrecy and with permission. The perception act 1832 allows an easement by perception if it has been lawfully granted. In the case of Wright v Macadam (1949) it was said by Jenkins LJ, to the words of this affect, it has certainly been enjoyment by the tenants and, it is not new to the law as `a right of way`, the judge in the appeal court agreed and the defendant had to pay costs. However, in the case Copeland v Greenhalf, the dominant owner could not use the servient land, although it was equitable under the prescription act (PA) 1832 it was used for 50 years without anybody saying anything to them as per s2 of the PA 1832 says it is a minimum of 20 years for long use, they can enquire an easement by virtue of s2 of the PA 1832, providing it has been used as of right which is 20years of long use. However, they did not have permission, but it was not done in secret or by force, and nobody has taken any notice of them using it, they are entitled then to acquire an easement by prescription. Under the s2 of the PA 1832 this could be relied on because they have been using it for over 20years uninterrupted, this is an equitable easement, the Common Law grant is a legal grant and would not be of any use because it is time immemorial before 1189. After 40years that land becomes absolute. However, it could not be an easement because it would have to be a joint easement which the courts do not recognise it as being an easement.

[bookmark: _Hlk119021263]Dominant land must be close, in the case of Bailey v Stephens an easement by prescription was not capable of being an easement because, the dominant land and the servient land were miles apart and did not meet the characteristics in Re Ellenborough Park and therefore could not acquire an easement by prescription. However, in Pugh v Savage although it did not meet the characteristics in RE Ellenborough Park because the dominant land was not close but, because it was a leasehold and a fixed period of time s1 (3) LPA 1925 and he was given permission to use the dominant land by the dominant owner, savage was able to acquire an easement by prescription though the prescription act 1832,I n this case it was an exception which made it capable of an easement through the lost modern grant. There was a valuable and established principle in the case of hannings, not by force or by secret and with lawful permission. however, the characteristics in these rules did not allow an easement by prescription for the case in Bakewell because the servient owner did not give permission so they were actually trespassing and torturous trespass does not prevent an easement by prescription. The courts have adapted a legal fiction, assuming that there was a grant at some time in the past, s2 Prescription Act (PA) 1832 in English law it was never clear about acquiring a prescription by the means of enjoyment, so `the judges used the date` that was set out to be in 1189 by Statute of Westminster 1275. The servient owner of the land would have to prove they had a legal document before 1189 (`R v. Oxfordshire County Council, ex p Sunningwell Parish Council`,1999), this is time immemorial and can be seen in the case of Duke of Norfolk v Arbuthnot (1880) this was updated through the PA 1832, which is the common law, lost modern grant and the prescription act 1832.

The common law is the time immemorial, meaning the dominant land has been used by previous owners before 1189 for 20 years continuously. However, it would not be possible for an easement through common law if the servient owner had evidence that the right was not used as of right, or the right could not have been used at that date, or that the dominant land and the servient land was the same owner. laughton (2020). The lost modern grant is a legal fiction showing that the dominant land has been continuously enjoyed as of right over the last 20 years after 1189 and has to uninterrupted use PA 1932. Each of these methods assume that there was a grant or an easement at some time in the past and that it was without force, or without secrecy and with permission. (HM Land Registry, 2016). 

[bookmark: _Hlk119023277][bookmark: _Hlk119023369][bookmark: _Hlk118149636]In the case Tehidy Minerals v Norman (1971), the courts will adapt a legal friction as it is confirmed in the case of Welford v Graham [2017] UKUT 297 (TCC). When an easement has been used without force or secrecy but has not had the permission from the dominant owner, if it has been used for 20 years without anybody taking any notice of them using the land it could be assumed that it has been enjoyed as of right, as in the case of Gardener v Hodges`s Kingstone Brewery (1903) (squareeye, 2017). A fee simple is a legal meaning to freehold land and is forever it is absolute the name of the owner is on the deed.( Helling (2020).

[bookmark: _Hlk118142577][bookmark: _Hlk117672336][bookmark: _Hlk117671248]In the case of Orme v Lyons (2012) the users were not in continuous use of the land, it must be a necessity enjoyment of the land and must have been used at the time by the servient owner when the property had been sold. if they had carried on using the track after the previous owners a prescription as of right 20years use could have been created through the lost modern grant because it would have been continuous use and so, Mr. And Mrs. Lyons would have been covered by s2 PA 1832 and the easement would have automatically been transferred to them because, they were the new owners. But it could not be capable of an easement because there was another route available in which could have taken so, it was not enough to acquire an easement by prescription though the lost modern grant. However, in the case of Diment v Foot [1974] it was capable of an easement through the lost modern grant because the continuous use over 20years.

There was a valuable and established principle in the case of hannings, not by force or by secret and with lawful permission. In the lost modern grant the courts adopted the legal fiction, this gave the dominant owners the impression that they could make money through the not very well written PA 1832, which caused a lot of problems and debates under s 68 of the Countryside and Rights of Way Act 2000 as seen in the Bakewell case, which made it a very difficult case because the dominant owner that owned the land in 1927 made a statement that s193 (4) of the Law of Property Act should stand as from 1928, this part of the act would make it an offence for the current servient owners because they must cross the land in vehicles as there is no other way to get to their homes. They could not acquire an easement by prescription for as of right under s 2 PA 1832 or by a lost modern grant .`Bakewell Management Ltd v Brandwood and others` (2004). The acquisition of property rights can result from actions that are illegal in that sense, and public policy does not prevent somebody from doing something. hannings can only be justified by public policy because the owner made it illegal as in trespass as the owner did not give permission which then makes it criminal under section 193(4) LPA 1925 (Mcfarlane, Hopkins and Nield (2021.p 883). 

The easement is deemed lost if the servient owner acts in any way or does nothing with the intention of giving up the right. The difficulty of establishing this the servient owner would have to prove that they were paying for the use of the land. Because there would be evidence of this. (Mcfarlane 2018 p 954). However, in Liverpool corp v Coghill (1918) the servient owner enjoyed the right of the dominant owners’ land in secret and without permission, although the payment would have been proof the dominant owner knew about it, the acquisition of a prescriptive easement will not be stopped by simple consent without a complaint so, in this situation it is not possible to acquire an easement through the lost modern grant or s2 of the PA 1832, and because the time had run out. 

[bookmark: _Hlk116591811]In the case of Dalton v Angus (1881) it was approved for the right to sue Under s 2 of the PA 1832 through the lost modern grant known as a of the legal fiction, as they enjoyed the right of support for 20 years without anybody saying anything about it and was done openly.

Unregistered land would mean that the dominant owner of the land would have to prove that there is something in the deed that has a restriction on the dominant land, this can be quite difficult to prove as the real proof is in the title deed, and sometimes can get lost over time, this would mean the servient owners would have to prove they have had procession of the land without disturbance for 20 years Harris and Rodell (2022, p. 5). The land registry is there for everything to be stored in one place electronically in case deeds get lost.

Conclusion
The development of prescription shows the common law's advantages and disadvantages. the common law was prepared to defend people who had long-use of 20years undisturbed as of right to establishing a legal right to defend such use over somebody else is land. However, the law made it awkward because, they added that there should be at some time in the past a legal grant refusing to let the uninterrupted use of 20years use serve itself as the basis of such a right. According to (Braithwaite, 2017) 

When it comes to Benefits and burdens and fairness, it may be a big burden and will not be fair on the servient owner when it comes to selling the property, because if there is an easement on the property the new owner may not want it and it cannot be removed whether It is lawfully or equitable. Bevan (2018). 
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