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[bookmark: _Int_29iPuDfW][bookmark: _Int_rK8glRvB][bookmark: _Int_WtW7A5Hd][bookmark: _Int_kxwnRr7U][bookmark: _Int_oE5hzrVQ]In this scenario, Bannister Primary School is faced with two boys who are raising the concern of negligence. The first boy, Bohdi, is a 7 year old student who had an encounter with the school’s dinner lady that resulted in him being sent to the nurse's office to get burn treatment. The second boy, Elijah, is a 6 year old who came to see the school with his mother where he ended up with a damaged jumper and being diagnosed with a concussion. The facts of both cases will be discussed alongside answering this question. To answer this question, topics will be covered in turn such as duty of care, causation, remoteness, defences and remedies. This essay will address all relevant law and advice whilst coming to the conclusion that Bannister Primary School is only partly to blame. 

[bookmark: _Int_ZQBgvsDQ][bookmark: _Int_QdVhvU9q][bookmark: _Int_a13Kg4He]The case of ‘Blyth v Birmingham Waterworks’ (1856) defined negligence as in the context of unforeseeable events, failing to do that which a reasonable person would do, or doing that which a reasonable person would not do. However, it is up to the court to decide whether a tort has been committed as was said in the case of ‘Donoghue v Stevenson’ (1932); tort meaning a civil wrong. The first factor that will be looked at is duty of care. The neighbour principle established in the case of ‘Donoghue v Stevenson’ highlights those who an individual would owe a duty of care to which are “persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation”. This principle can be kept in mind; however, it can be tested if a duty of care is owed from the presumption that it is not unless it passes the Caparo Test. The Caparo Test was laid in the case of ‘Caparo Industries plc v Dickman’ (1990). To satisfy this test, a reasonable foreseeability of harm is questioned as well as proximity between the parties. Alongside these steps is to decide whether it is just and fair to impose a duty of care. In relation to the case of Bohdi, it would be reasonably foreseeable that passing a child a plate of hot food could be a risk of harm. In Bodi’s case, the dinner lady passed him a plate of hot food and boiling hot gravy spilt on his hand. This harm resulted in Bodi being sent to the nurse's office where burn cream was applied to his blistering skin. Also in this case, it would be right to say there was proximity between both parties as a dinner lady works for and is expected to safeguard children. Imposing a duty of care here would be just and fair as there are no points that would otherwise overrule. In the case of Elijah, there is a difference as Elijah is not yet a student but classes as a visitor. On the day in question, Elijah’s mother Jade was attending an open day at Bannister Primary School as a prospective parent. This would make her a visitor under 'The Occupiers Liability Act’ (1957). Furthermore, as she brought her 6 year old son Elijah with her then he could be classed as a visitor also. There is a duty of care here between the school and Elijah because under the Occupiers Liability Act (1957), the case of ‘Maguire v Sefton Metropolitan Borough Council’ (2006) states that reasonable care must be taken. It is also known that a duty of care is owed should there be a rescuer. It could be argued that Jade acted as a rescuer, and should that be acknowledged then the defendant would owe a duty of care if a reasonable person in the rescuer's situation would feel obliged to help. Within this case however are circumstances that would ultimately make placing a duty of care between the school and Elijah unjust; these problems will be raised throughout the essay. 

[bookmark: _Int_rgLYfNeU][bookmark: _Int_WCpqBW4k]Now that a duty of care has been established in both cases, the second factor that will be looked at is a breach of duty of care. To determine if there has been a breach, a judge will look into the standard of care and whether it has been met or not (Cooke, 2019, pp. 188). Numerous things are taken into account when considering the standard of care and if it has been met, such as to consider children and characteristics of the claimant, the more experienced the individual the higher standard of care they are held to, reasonable foreseeability and magnitude of risk, how vulnerable the victim is, what lengths must be gone to in precautions and the objective of the defendant. In the case of Bohdi, as this concerns a child and the vulnerability is higher, the standard of care is higher as a result. A breach of duty is seen by the dinner lady as extra precautions should have been taken to protect the child from harm, yet the child was injured. Similarly, in the case of Elijah the standard of care would have been higher again due to the fact he is a child and more vulnerable. One potential fault of Bannister Primary School and breach of duty comes from warning sufficiency. Section (4) (A) of the Occupiers Liability Act (1957) highlights the need for sufficient warnings. It could be argued that better precautions should have been taken by the school as the hand painted sign saying “Keep away” on the one side of the Koi pond is not as impactful as it could have been. In their defence however, the school might not have known that a child would be attending an open day for parents and therefore they would not have had to improve warnings as the case of ‘Edwards v Sutton London Borough Council’ (2016) says that adults are well aware of dangers and therefore there would be no liability should a lack of awareness by the adult take place. In relation to Elijah and Jade, as visitors the duty of care can be lowered for the occupiers should a parent of their child be supervising. This principle was set and seen in the case of ‘Phipps v Rochester Corporation’ (1955) where a child was injured from a fall, yet the defendant was not in breach as it was ruled that the reasonable parents would not permit their children to be sent into danger without protection. As well as this it was ruled that the guardians of the child and of the place should act reasonably and that each child was entitled to assume that the other would so act. Furthermore, in the case of Elijah, section 2 (3) (B) of the Occupiers Liability Act (1957) could also be argued. This section says that the standard of care owed by the occupier is lowered should the occupier share occupation with the individual. In this case, the occupation of the occupier being Bannister Primary School is essentially childcare. Likewise, childcare is the role of Elijah’s mother Jade. Should this section be referred to, both parties would be aware of the same risk and therefore the occupier would not be solely liable if Jade did not take care of the risk. 

[bookmark: _Int_VXT6t1e9][bookmark: _Int_NnjPtRzF][bookmark: _Int_uD91hdQF][bookmark: _Int_o7B8vjOO]After a breach of duty of care has been identified, the third factor that will be looked at is causation. Causation looks at the chain of events and whether anything has broken the chain. For causation to be established, the defendant must be the factual cause before they are the legal cause. For these factors to be decided, they will be weighed on the balance of probabilities which was a principle set out in ‘Gregg v Scott’ (2005) to determine liability. In Bohdi’s case, factual causation looks at something called the ‘but for’ test where, had it not been for the defendant's act, the claimant would not have acquired the result. In this case the dinner lady satisfies the but for test as had it not been for her act in spilling the boiling hot gravy, Bohdi would not have been burnt. In Elijah’s case, it could be argued that but for the poor blocking off the Koi pond as section 2 (3) (A) of the Occupiers Liability Act (1957) says children are less careful than adults, Elijah would not have fallen in. This way of thinking can be seen in the case of ‘Taylor v Glasgow Corporation’ (1922) when a 7 year old died from eating poisonous berries from a tree that was not fenced in. In that case there was no warning signs and there was liability. This case shows the importance of securely restricting a danger. However, there were many variables in Elijah’s case that contributed to the result. Some examples are asking the question of should Elijah have even attended an open day for parents?, it was not specified to the headmistress that Elijah would also be taking a look outside, and the mothers neglect in getting distracted and not watching her son. Therefore, the relevant factual causation here would be material contribution. This is when the injury can be divided into different parts and subsequently liability can be divided too. Moving on from factual causation is legal causation. Legal causation addresses foreseeability and if it was not foreseeable that the result would have occurred then it would be classed as too remote. In the case of Bohdi, it has already been mentioned that the harm that took place was reasonably foreseeable and so both factual and legal causation can be satisfied in that case. In regard to Elijah, it could be argued that the result was reasonably foreseeable if it was only down to how the Koi pond was blocked off. However, on the other hand, it could be deemed as not a reasonably foreseeable result had Jade being his mother watched him more appropriately and carefully. 

[bookmark: _Int_peIyIEOO]With that being said, once factual and legal causation have been satisfied, the fourth factor that will be looked at is remoteness. In Bodhi’s case, his burn injury was sufficient enough to warrant treatment and therefore compensation as the injury was caused by negligence. However, this negligence could also be argued to have been an accident and therefore not sufficient enough to require legal action. In Elijah’s case, his concussion injury was severe, yet the chain of causation was not clear enough to determine remoteness. The damage to his jumper could be awarded back although the needed level of remoteness and severity for that reward would be unproportionate.

With all that in mind, the fifth factor that will be looked at is if there are any defences available to Bannister Primary School. In relation to Bodhi’s case, I would say the school has no adequate defence for the act that took place. With Elijah’s case however, I would advise the defence of contributory negligence. This is a partial defence whereby the school would only be admitting partial liability. I would advise that their warning sufficiency could make them partially liable however the other prevalent circumstances that have been mentioned have contributed to a degree that would not put sole liability on the school but would also put liability on Elijah’s mother Jade. 

[bookmark: _Int_2IpYZeCn]The last factor that will be looked at is remedies. When looking at Bohdi’s case, as he endured a burn injury, the appropriate remedy for his case would be general damages. To receive general damages the claimant must have gone through pain and suffering which is something Bohdi’s case could satisfy. The amount of the damages, meaning money, would be calculated by either using case law and/or the ‘Judicial College Guidelines’ (2019). In regard to Elijah’s case, his injury of a fall resulting in hitting his head and being diagnosed with a concussion could also satisfy the pain and suffering element of receiving the remedy of general damages. In addition, Elijah’s case included damage to his brand new expensive jumper. Should this case receive remedies then special damages could also apply. A special damage is a loss that can be quantified, and a price could be put on Elijah’s new jumper. 

To conclude this essay, both cases have been analysed in relation to neglect. From establishing a duty of care to identifying potential remedies, this would be my advice to Bannister Primary School. Firstly, the odds are unlikely to be in their favour with the case of Bohdi. The standard of care in that case was not met and for that reason they would need a good defence which they do not have available to them. The outcome of that case would most probably be for Bohdi to receive the remedy of general damages due to pain and suffering. Secondly, this is my advice speaking into Elijah’s case. I would advise Bannister Primary School that Jade would have grounds to take legal action for material contribution, however, the school would be able to use the partial defence of contributory negligence which more likely than not will be successful in response to the responsibility of a mother concerning supervision. Should Elijah’s case receive remedy then there could be the possibility of general damages for pain and suffering and/or special damages for the damaged jumper. 
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