[bookmark: _GoBack]The legal system in England and Wales is based on common law. A basic definition for common law is “Rules of law developed by the courts as opposed to those created by statutes” (Law, 2018, p.134). The common law system has been in place for hundreds of years. Whilst most laws in this country have been influenced by common law, modern laws set out by Government are formed by building on common law, that are then set out by statutes. This work will lay out the history of common law and how it is implemented. How case law is used to make decisions throughout the legal system. It will also explain how statutes can be drawn up using common law.
[bookmark: _Int_gBg8OTsS]Common Law has been part of the English and Welsh legal system for nearly a thousand years. Allbon and Kaur Dua (2020, p.20) write that before the Norman conquest of 1066, that each area of the country had different laws and customs. William the Conqueror set up a central government to try and standardise the law. According to Law (2018, p.133) William did not want to make new laws or bring in French law, the main concern was to protect revenues and create a central administration. Allbon and Kaur Dua (2020, p.20) further say William sent representatives around the country to document different laws and customs, these laws were then evaluated with rational laws added and unreasonable laws rejected, to form a set of rules consistent for the whole country. This process continued for around two hundred years until around the 1250’s when the common law is established and implemented throughout the country. Law (2018, p.33) tells us that Henry II sent representatives known as ‘wandering justices’ whose role was simply judicial and did the work of the local courts, at the same time the ‘Court of Common Pleas’ was created. The judges of this court imposed the single system on the multiplicity of local customs successfully, there is reference in court records to the custom of the kingdom. These two steps mark the origin of common law. However, after the Judicature Acts 1873-75 the High Court of Justice is formed. With these acts the judicial hierarchy as it is today started to take form. 
Setting precedent is one of the key features of a common law system, Precedent is formed by the ratio decidendi or the reasoning in the case that informs the decision, and this is subsequently then applied by other courts in making a judgement in cases with a similar set of circumstances.” The doctrine of legal precedent, or stare decisis, requires that like cases be decided alike” (Ben-Yishai, 2013, p. 31). The term ‘stare decisis’ comes from Latin and means ‘to stand by things decided.’ Law (2018, p.649) defines ‘stare decisis’ as the underlying basis of the doctrine of precedent. The reasoning made by judges or the ratio decidendi is how the courts or judges are guided in cases that follow. The forming of a precedent is described by Allbon and Kaur Dua (2020, p.24) as first the facts of a case must be established and how the law applies. Once the decision on how the law applies to that set of facts, later cases with similar facts should follow the stare decisis. Once the judges have heard all legal arguments and evidence, they produce a written decision on facts of the case and how they applied the law, this is the ratio decidendi, this part of the judgement is the binding precedent. Precedent filters down the court hierarchy, courts higher up set a precedent then the lower courts are bound by this decision. However, precedent does not filter up the court hierarchy, so a magistrate's court for example cannot set a precedent that the higher courts must follow.
[bookmark: _Int_941rTF5q][bookmark: _Int_Kq8HuLXS]The principle of common law can be found in the UK constitution which is made up of many elements. Unlike the United States of America whose constitution is codified, which means it is one document, the UK constitution is uncodified and can be added too much easier than a codified state. Such examples of parts of the UK constitution are Magana Carter (1215), the Bill of Rights (1689) and the Acts of Union (1707). The main principles of the UK constitution are separation of powers, parliamentary sovereignty, the rule of law, democracy and international law. The legislative, executive and judiciary, are the principal institutions of state. Lord Templeman stated, “parliament makes the law, the executive carry the law into effect and the judiciary enforce the law” (‘M v Home Office and another’, 1994). These institutions are kept separate according to Webley and Samuels (2018, pp.115) for there may be impartial and unjust outcomes if they create, govern, and judge a law, or how they apply it to themselves unless there is a separation or sufficient checks and balances. Parliamentary sovereignty can be described as the ability for parliament to create, repeal or amend laws. Any primary legislation drawn up by the current government must be passed by the House of Commons and the House of Lords. After the legislation has been passed and given royal assent “then no court or other body is said to have the legal power to declare the legislation invalid” (Webley and Samuels, 2018 pp.179). With this statement it shows that parliament are the supreme law-making authority in the UK.
Therefore, Acts of Parliament are supreme whilst all other sources of law are subordinate. Through statutory interpretation, it is the role of the judiciary to interpret what Parliament intended in any piece of legislation. In the case of (‘Wisely v John Fulton (Plumbers) Ltd; Wadey v Surrey County Council’, 2000) Lord Hope stated that
“As a general rule Parliament must be taken to have legislated against the background of the general principles of the common law. It may be found on an examination of the statute that Parliament has decided not to follow the common law. In that situation the common law must give way to the provisions of the statute. But an accurate appreciation of the relevant common law principles is nevertheless a necessary part of the exercise of construing the statute”
This illustrates that even though statutes are superseding common law, the legislation should still follow the common law principles. According to Webley and Samuels (2018, pp131), in the case of (‘R v R’,1991) the judiciary found that ‘marital rape’ was a criminal offence, there was an argument that the judiciary had breached the separation of powers, however the counter argument was they did what was necessary in making a finding on confused and antiquated legal provisions.
An integral part of the UK constitution is the rule of law, this is defined by Allan (1995, pp.143) as “a corpus of basic principles and values, which together lend some stability and coherence to the legal order”. One of the elements of the rule of law is having access to justice. In the case of ‘R (on the application of UNISON) v Lord Chancellor’ (2017) it concerned the introduction of fees in employment tribunals, in the Supreme Court Lord Reed stated that:
“Access to the courts is not, therefore, of value to the particular individuals involved. That is most obviously true of cases which establish principals of general importance. When for example, Mrs Donoghue won her appeal to the House of Lords (Donoghue v Stevenson [1932] AC 562, the decision established...a duty to take care for the health and safety of the consumers of those goods one of the most important developments in the law of this country in the 20th century”.
Another part of the UK constitution is human rights, this has also derived from common law and the legislation was set out in the Human Rights Act 1998. In the case of ‘A and others v Secretary of State for the Home Department (2004)’, in which the appellants were being held under the Anti-Terrorism, Crime and Security Act 2001, which has since been repealed. It was found by the judges that the appellants were being held without charge, indefinitely. Webley and Samuels (2018 pp.92) stated that the case highlighted several issues, especially the derogation from the European Convention on Human Rights. 
[bookmark: _Int_rwHGvzML]The common law system in England and Wales covers all areas of the law, though criminal law, such as theft, is being legislated for. In arears such as contract law and tort law the common law system is still prevalent. Bermingham and Brennan (2018, pp.5) explain that tort law is almost entirely based on case law that has been built over hundreds of years, there are several statutes that have changed the common law, however the rules and principles are still based on case law. The incremental development of the principles established in case law can be illustrated as Bermingham and Brennan (2018, pp.49) assert that the ‘neighbour principle’ established in (‘Donoghue v Stevenson’,1932) was not ‘immediately or widely adopted’ by the courts, it however became the foundation for preceding cases resulting in the three stage test established in (‘Caparo Industries v Dickman’,1990).
The legal system of England and Wales has been primarily based on common law for hundreds of years. The UK constitution is based on principles such as separation of powers, to ensure balance and keep the law fair. Parliamentary sovereignty is the supreme law-making body, as more legislation is being created the judiciary must interpret the law as set out by legislation from parliament. However, the judiciary are still basing decisions on common law principles. The rule of law and Human Right are the other principles of the UK constitution which also are formed or adapted from common law principles, other areas of the law such as tort law are still very much entrenched in case law. The principles of common law are still an integral part of England and Wales law.
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