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Memorandum

From: D J Blyth (Independent HR Consultant)

To: B Braeburn (Owner and Managing Director – Scrumpy Cider LTD)

Subject: Advice on ET1 (AA)

Date: 17th March 2023

Private & Confidential


Dear Mr Braeburn,

Thank you for your recent correspondence regarding the employment tribunal documents you received on the 15th of March.

How and when to respond to the ET1

As AA has already received her early conciliation document from ACAS, the company will need to respond within 28 days.  For clarity, this is Friday 14th April 2023 (gov.uk, 2023).  There are a number of ways you can respond:
via the paper form sent within the tribunal pack, this form is known as an ET3 form
via the online ET3 form 

The response will need to include specific information such as:
The dates that AA was employed by the company
AA’s hours of work and notice period arrangements
AA’s salary arrangements (including any benefits) before and after tax
The early conciliation document number
(gov.uk, no date).

Within the response, you will need to indicate whether or not you are defending (contesting) the claim made by AA.  The details of the grounds to (and potential defences to) any claims are set out below.  The potential claims below are listed in order, beginning with the most likely claim:





Details of the grounds of any claim(s) 

AA has grounds for a constructive dismissal claim.  She has met the conditions of constructive dismissal as she was an employee for at least 2 years and has submitted a claim within the allotted time period of 3 months minus 1 day from her resignation date (ACAS, 2022).

Sexual Harassment
It is highly likely that AA is claiming sexual harassment.  There are grounds for sexual harassment against the company, SS and RR: 

Claims against RR (customer)

In her claim form, AA has explicitly stated times when RR made comments relating to her sex, her clothing and her physical appearance.  AA also claims that RR massaged her shoulders, although it is not clear whether this was consensual.   All of these instances could be claimed as sexual harassment as they have either:

Violated AA’s dignity.

and/or

Created an intimidating, hostile, degrading, humiliating or offensive environment for AA.
(ACAS, 2021a).

Whilst these claims are directed towards a customer, AA claims to have expressed her concerns to SS, her Line Manager, and, therefore, to the company, both of which have a duty of care.

Claims against SS
In her claim, AA makes reference to several events that occurred between her and SS.  On 19th December 2022, AA claims that SS ‘patted her leg’ and kept moving closer to her, both of which made her feel uncomfortable.  

On the evening of 2nd March 2023, AA claims that SS made sexual advances towards her in his hotel room.  AA also infers that the door had been locked by SS.  

There is a strong argument that both of these scenarios meet the threshold for a sexual harassment claim.

Claims against The Company 

Whether the company were aware of these claims is irrelevant, as the company has ‘vicarious liability’ for the actions of its employees (Equality Act, 2010.  Regarding AA’s claims against RR, the law has changed several times as to an employer’s duties to protect its staff from harassment from third parties. Whilst it is presently unclear in statute, it is important to understand that the new Worker Protection Bill (Amendment to Equality Act 2010) Bill is nearing royal assent and therefore may be a prominent factor if it were before a tribunal.

There is, however, a strong case considering the aforementioned ‘vicarious liability’, whereby the company must prove that they took all reasonable steps to prevent sexual harassment (ACAS, 2021a).

Victimisation 
AA may also have grounds for a claim of victimisation.  This claim pertains to AA’s report to SS about the behaviour of RR and the repeated request that AA continues to work with RR despite her concerns.  AA claims that SS told her to continue and subsequently threatened her with disciplinary action if AA refused to work with RR.  Whilst this is a complex area of the law, AA may have a successful claim if a potential tribunal found that the act of her reporting the behaviour to SS constituted a ‘protected act’.  In this case, due to the comments of a sexual nature directed towards AA’s sex, this would constitute a protected act under the Equality Act (EHRC, 2019a).

Direct discrimination on the grounds of less favourable treatment (LFT) 

AA may also have grounds for a claim of direct discrimination.  This pertains to the fact that AA was asked to “flash your legs’ by SS, in response to her raising concerns that a client (RR) had commented on his disappointment that she was not wearing more revealing clothing.  This could lead to direct discrimination if AA claims that this treatment was less favourable than if it had happened to someone of the opposite sex (and therefore less likely to wear the ‘revealing clothing’ that is inferred) (EHRC, 2019b). 

Our potential defences

Defences to claims of sexual harassment
To successfully defend this claim, the company must prove that they have taken all reasonable steps to prevent the harassment (EHRC, 2020).  Whilst this is more challenging when the claimant has resigned, it is clear that the company has acted swiftly by interviewing SS and other stakeholders.  It may be argued that the company should have ensured safeguards were in place to ‘vet’ customers, however this would be a nonsensical step to take for any business.  The company acted as soon as they were made aware of any concern.

Defences to claims of victimisation
In his statement, SS noted that he was not aware of the seriousness of AA’s complaint about RR’s alleged behaviour.  If AA had impressed the seriousness at the time, then a full investigation would have been taken place.  As this was the only time that AA highlighted this to her manager, it did not seem of serious concern.  SS highlights that the next time he was made aware of an issue was when he received a complaint from RR that AA had not attended a meeting.  Obviously, this has serious impacts for the business and SS acted in the same way as he would for any of his team, regardless of their sex.  SS was not aware of the comments directed towards AA’s sex.

Defences to claims of direct discrimination.
SS has contextualised that his initial comment about wearing skirts was part of a wider conversation that he classed as ‘banter’ and was said in response to AA telling him that her current outfit was becoming too small for her.  This is something that SS would say to any of his team, regardless of sex, in order to develop a positive, casual relationship.  At the time, AA did not make any complaint about SS’s comments to anyone else in the company.  Neither did AA tell SS, at any point, that she perceived his comments as unacceptable.

An analysis of the facts of the case, including relevant legal principles and case law

Facts of the case:
Whilst the individual statements differ widely, they do corroborate each other on the below points:
· SS told AA that if she “wore short skirts the team would probably get a bonus”
· SS touched AA’s leg at least once in a pub after work on the 19th of November 2022
· AA and SS did have a conversation about RR’s behaviour and comments
· AA was threatened with disciplinary action if she refused to visit RR
· In the hotel room, SS did gesture for AA to join him on the bed
· AA signed off with stress by her GP and subsequently resigned, noting her concerns about SS and RR in her resignation letter

On the claim of sexual harassment, there are grounds for a successful claim from AA.  Both incidents between AA and SS could reasonably have contravened the section 26 of the Equality Act in that they ‘violated AA’s dignity’.  Whilst this is both subjective and objective, the key point is whether or not AA feels that her dignity was violated.  There is case law that clarifies this point, in ‘Pemberton v. Inwood (2018).  

Equally, AA has grounds for a successful sexual harassment claim against the company in light of the alleged actions of RR.  RR’s reported behaviour, and the subsequent lack of immediate action after her concerns were raised, could likely be upheld as ‘violating her dignity’ and creating an intimidating, hostile, degrading, humiliating or offensive environment.

On the claim of victimisation, a tribunal may rule in favour of AA’s claim.  Whilst most of this claim centres around a third party, namely RR, the matter at hand is the way in which AA was threatened with disciplinary action if she did not continue, in spite of her raising concerns to the company.  In the case of ‘Nailard vs. Unite the Union (2018), it was clarified that any inaction by an employer following victimisation can itself be an act of harassment.

Regarding the direct discrimination claim, this may prove problematic for AA to prove.  Whilst there is much case law that clarifies how the sexualisation of dress codes may be discriminatory (MenziesLaw, no date), this was not the case in AA’s situation.  At no point was AA reprimanded for not wearing a skirt, therefore her claim is a weak one.

Question 2

Potential outcomes if AA is successful at tribunal
If AA is successful at an Employment Tribunal, the court can enforce that:
· AA be paid compensation
· AA is allowed to return to her role
· AA’s working conditions are improved (gov.uk, no date)

It is rare and highly unlikely that the court will enforce a reinstatement of employment so therefore the likely remedy will be financial compensation.

Potential compensation amounts and factors

In the event of AA’s successful claim, the court can order compensation which is made up of two elements: a basic award and a compensatory award.

Basic award
This is a statutory award that is akin to AA’s statutory redundancy payment.  Based
on AA’s age, salary and length of service, her basic award would be £1142.
In line with the Employment Rights Act 1996.  The tribunal would decide this based on the following factors:

One week’s pay for each full year worked when AA was between 22 and 41.  As AA worked for the company for 2 years and 8 months, this would be counted as 2 full years of employment.

Compensatory Award
The Employment Rights Act 1996 is less prescriptive when determining compensatory awards.  The act states that a compensatory loss is ‘such amount as the tribunal considers just and equitable …’.  In this regard, AA may be awarded a significant claim.  In general, this can be thought of as ‘compensation for the money AA lost as a result of losing her job’ (Citizen’s Advice, 2021).

When awarding compensation, the court will confirm a ‘Schedule of Loss’, which is ordinarily based on the claimant’s own figures.  Below is simulation of what AA’s schedule may look like. It is important to note that this is a simulation, based on the tribunal taking place 6 months after the initial claim.  It also assumes that AA will be unable to work for a further six months, which was alluded to in her ET1 form.  

Schedule of loss:

Past Losses
Loss of earnings
Net pay: £2833.33 per month
Length of time out of work: 6 months
TOTAL: £17,000

Other benefits
Pension
£85 per month
The company contributes 3% of AA’s gross salary
TOTAL: £510

Future Losses
AA can claim an ongoing loss of £2918 per month consisting of her net loss of earnings (£2833.33) and her pension loss (£85).  It is envisaged that AA will claim future loss for six months.  AA has stated that she is unsure when she will be able to work again due to her stress and the current economic situation.
TOTAL FUTURE LOSS: £17,510

Loss of statutory rights
AA will claim that she has to work two years to regain statutory protection from unfair dismissal.  It is likely that she will claim £500.

Holiday Pay
It is not clear whether AA has accrued any holiday pay.  As your company have not provided this information, it is assumed that AA had taken her holiday entitlement for the financial year at the time of her resignation.

TOTAL COMPENSATORY AWARD: £35, 520*


Additional costs
Because AA is claiming discrimination, she may be awarded additional compensation for ‘injury to feelings’, subject to the Equality Act 2010 (Section 124).  The levels of awards are broadly defined from case law (Vento v. West Yorkshire Police), widely known as the Vento guidelines.  These provide bandings based on the perceived seriousness of the case and each band has upper and lower compensation limits:

· The lower band awards between £900 to £8600 and usually for one-off occurrences
· The middle band awards between £8600 to £25700 and is usually for serious cases that do not meet the criteria for the higher band
· The higher band awards between £25700 and £42,900 and applies to cases that the tribunal deems extremely serious (ERHC, 2018, page 3)

In the case of a successful claim, it is likely that AA would be awarded compensation from the middle band.  There is case law that gives precedence to this, whereby the claimant suffered stress and anxiety when losing her job after ‘refusing to play a sexually charged role allotted to her by her employer’ (‘AA Solicitors LTD v. Majid’).  There is also case law (Steele v. Bennett, 2017) where a claimant was awarded compensation from the same band in a similar harassment case.  The midpoint of AA’s potential band is £17,150.

Factors that may impact the level of tribunal award
It is possible that the tribunal may decrease the amount of compensation awarded to AA, under what is known as a ‘Polkey Principle’ (Thomson Reuters, 2023).  In this case, AA must provide evidence that she has attempted to mitigate her losses since leaving the company (Working Families, 2023).  This is a complex area of law.  AA has stated that she is unsure when she will be fit for work due to stress.  The tribunal may decrease the compensatory award for periods where AA was unable to work.

In other similar cases, employment tribunals may award an uplift if employees fail to follow the ACAS code of practice for disciplinary or grievances procedures (ACAS, 2015).  As AA did not submit a grievance and was not subject to disciplinary procedures, it is highly unlikely that a tribunal will consider this.


Options & Recommendations

It is important to note that the compensatory awards in the previous section are based on a ‘worst-case scenario’ for the business.  It is unusual for cases like this to reach tribunal stage (Omoigui, 2022). 

In all cases of this nature, there is a strong argument for businesses to reach a settlement.  This is usually more economical and practical for all parties.  Below are two options designed to guide the businesses’ decision-making: 

Option 1 – Continue with proceedings
If the business chooses this option, there are a number of factors that need to be considered.  Primarily, the implication is financial – owing to the potential compensation that has been listed in this memo.  If AA is successful in her claim, the business may also be mandated to pay AA’s legal costs.  A study in 2017 by the Chamber of Commerce found that the average cost for businesses at a tribunal was £8500 (Kotarba-Harris, 2017).

In addition to this, the business should consider the other impacts that defending this case may have.  Whilst there is merit in defending the claim in a tribunal and effectively attempting to maintain the positive image of the business, tribunal processes can have a lasting impact on all parties. One such aspect is the risk to the company’s reputation should this case be heard in a public setting.  Naturally, even if AA’s claims were dismissed, there may still be reputational impact through adverse publicity.  This could affect current and future customers in addition to current and future employees.  The company should also consider the management time needed to undertake and support staff through a tribunal process, all of which will ultimately have a financial impact.


Option 2 – Reach a settlement agreement with AA
This option involves offering AA a financial payment in order to avoid a full tribunal (Suff, 2022).  This option is more cost- and time-effective for the business and provides legal certainty that this matter is closed.  A settlement agreement could also mitigate the reputational risk, as it may involve a confidentiality agreement from AA (ACAS, 2018).  

This option may also be favourable to AA as it avoids the litigation process that could cause further stress and cost to her.  

However, it is noted that a settlement could be seen as an admission of guilt.  Caution needs to be exercised here and the business should be reminded that a decision to settle is made from a commercial point of view, allowing the business to move on and continue operating without the strain and impact of litigation (Lovett, 2018).

Recommendation
Having considered all the risks and benefits noted in this memo, it is recommended that the business pursues a settlement agreement with AA.  Whilst there is a fair defence that could be brought to a tribunal, it is recommended that a settlement agreement would be the best-case remedy for the business.

It would be useful to discuss these matters in more detail once you have considered the advice given.  

Best wishes,
D J Blyth – Independent HR Consultant 




From: info@djbhr.co.uk
To: B.Braeburn@scrumpyciders.co.uk
Subject: Briefing note: Legal issues – Outsourcing

Dear Bob,

Thanks for your recent email.  Yes, there are legal issues that you need to be aware of.  The main issue here is whether TUPE applies to the employees of Payment Providers:

The Transfer of Undertakings (Protection of Employment) Regulations 2006, commonly known as ‘TUPE’, provides protection for employees when there is a change or transfer of ownership of the service they provide (ACAS, 2021b).  Fundamentally, TUPE could apply to the specific group of staff that will be impacted by in-sourcing the activities.  In legal terms, these staff are known as an ‘organised grouping of employees’ (ACAS, 2021b).

By in-sourcing the IT and payroll functions, Payment Providers may argue that this is a service provision change and therefore TUPE will apply to this change (CIPD, 2022, page. 3).  Ultimately, this will mean that Scrumpy Ciders may inherit those staff members impacted by the change (the ‘organised grouping’).    There are two fundamental issues.  The first is whether the organised grouping’s ‘principal purpose is carrying out activities on behalf of the client’ (Ceva LTD v. Seawell LTD, 2013).  

If the above is true, the business should be aware that any staff in this group would be automatically employed by Scrumpy Ciders.  There would also be a transfer of liabilities, meaning that any employees that transfer would transfer with the statutory and contractual rights originally given to them in their employment with Payment Providers.  This would include their pension rights and arrangements (CIPD, 2022, page. 4).

The second fundamental issue is whether the organised grouping is stated within the contract that Scrumpy Ciders has with Payment Providers.  There is case law which requires this to be an explicit term of the legal agreement (Eddie Stobart v. Moreman, 2012).  This will impact on whether or not TUPE applies to this case.

In addition to the TUPE issues, the Management Board should also have an awareness of the following legal issues:

Contractual obligations
The company should be mindful of its legal agreement with Payment Providers.  It is recommended that the terms and conditions of the agreement are checked in order to ascertain the proper notice period required to dispense with their services.

Data protection & GDPR
The business should be aware of its obligation under the General Data Protection Regulation (GDPR).  The business must ensure that any personal data is held and processed properly.  This would include ensuring that any data held by Payment Providers is deleted (Intersoft Consulting, 2022).

It is recommended that the Management Board seeks further legal advice on these matters, particularly in reference to TUPE.  The company should swiftly ascertain whether there are a distinct group of employees that could be impacted by the change.

Many thanks,
D J Blyth – Independent HR Consultant
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