Practice Question: Registered Land

Critically assess to what extent the Land Registration Act 2002 has achieved 
its aim of a ‘mirror principle’. 
25 Marks

The concept of creating a central register of land in England and Wales is far from a recent invention, dating back at least as far as Oliver Cromwell and arguably presaged even earlier by, for example, the Domesday Book. However, all attempts to create such a system prior to the 21st century were limited by either or both their geographical scope and/or the reliance on land owners to voluntarily register their property. 
This changed with the introduction of the Land Registration Act 1925, which was subsequently replaced by the Land Registration Act (LRA) 2002, which sought to finally establish a system of registered land which would take effect across England and Wales, with the eventual goal of comprehensively including all land therein. The LRA 2002 is founded upon three key principles: the mirror, curtain and indemnity principles. The mirror principle states that the Land Register should be an exact mirror of the rights and interests which exist within or over each piece of land. This is partially limited by the curtain principle, which seeks to keep beneficial interests under a trust behind a curtain and thus off the register. The indemnity principle states that the state guarantees the accuracy of registered title and will pay compensation for errors and inaccuracies. 
In order for the mirror principle to be met, both the land itself and the interests in or over it must be registered. In order to achieve the former, the LRA 2002 has combined a system of voluntary registration (see s3 of the Act) with a system of compulsory registration when certain ‘triggers’ require it. These triggers are set out in s4 of the Act and include the transfer of the freehold estate, the grant of a legal lease over seven years and the creation of a first legal mortgage. 
Once the land itself is registered, it is then governed by the further provisions of the LRA 2002 and particularly by ss27-30 which concern interests in the land. Under s27 a wide range of interests must now be registered on creation, in order to have legal effect. These include leases of more than seven years, future leases of any duration, legal easements and legal mortgages. It should be noted that, while at present such interests may take effect at equity if not registered, this will not be relevant once e-conveyancing is fully implemented, as creation and registration will then be simultaneous. 
Under ss28-30 of the LRA 2002, it is clear that when an estate is transferred in exchange for valuable consideration, interests will take effect in the priority in which they were registered, rather than created. Thus, the combined effect of ss27-30 is to make registration crucial both to create legal interests and to protect one’s interest (whether legal or equitable) against a successor in title. Sections 32-47 go on to establish how interests which need protection should be entered in the register, by way of either a notice or a restriction. Thus, prima facie all interests in or over the land should be registered and may not bind a successor in title if they are not. 
However, one of the most controversial features of the LRA2002 is the retention of the concept of ‘over-riding interests’ (or ‘interests which over- ride’ in the parlance of the Act). While a number of academics and practitioners argued strongly for the abolition of such interests, the Law Commission (somewhat reluctantly) included such interests in their report ‘Land Registration for the 21st Century’ which led to the LRA 2002. The number of these interests was limited, and some interests were only over-riding for ten years after the Act came into force. The most important categories of over-riding interests which remain in force are legal leases for no more than seven years; interests of persons in actual occupation; and certain legal easements. The law relating to these interests can be found in Schedules 1 and 3 of the LRA 2002. 
Legal leases will bind a purchaser despite not being registered if they are for a duration of no more than seven years and took effect within three months of grant. An unregistered legal easement will bind a purchaser as long as the purchaser knows of it; or the easement is obvious from a reasonably careful inspection of the land; or was exercised in the year before disposition; or is registered under the Commons Registration Act 1965. 
However, the most complex law applies to the concept of ‘actual occupation’. In order for this to bind a purchaser as an over-riding interest, the person claiming the interest must show not only that they were in ‘actual occupation’ but that this was known to the purchaser or would have been obvious on a reasonably careful inspection of the land, and that they had some form of equitable interest in the land. Exactly what these concepts entail is not defined under the Act and there is a considerable body of case law as a result. 
Looking first at what constitutes ‘actual occupation’, cases such as Link Lending v Hussein (2010) have allowed a claim even where the claimant was absent from the land for around a year (albeit with frequent visits to the property) while receiving psychiatric care. In Thomas v Clydesdale Bank (2010), a woman who had never resided at the property but visited very frequently to check up on renovation works was held to potentially be in actual occupation, although in AIB v Turner (2015) a claimant living abroad was not in actual occupation of a cottage in the UK, despite her son using the property. It is clear that the exact boundaries of what constitutes actual occupation (and what is discoverable on a reasonably careful inspection) are unclear. The same could be said of the ‘equitable interest’ required alongside the occupation - while this has traditionally been considered an interest under a trust, the case of Chaudhary v Yavuz (2011) has left open the possibility that other equitable interest such as an equitable easement may suffice, as long as actual occupation can be shown. The occupier must, however, disclose their interest if enquiry is made of them by a purchaser, otherwise it may not then override. 
When analysing the LRA 2002 and how far the mirror principle has been achieved, it is perhaps easiest to consider registration of property separately to the registration of interests. Regarding the former, the LRA has been a qualified success, with a large increase in the percentage of land registered as a total of England and Wales. The wide range of triggering events means that most residential properties are now registered, and an increasingly large proportion of other land. Problems do still remain with land held by organisations such as public bodies and charities, which may not be dealt with regularly and thus not trigger registration, but the proportion of unregistered land continues to decrease. 
Regarding interests affecting registered land, it is more difficult to claim the LRA 2002 has been successful. As was apparent from the 2001 Law Commission report, over-riding interests were always going to create a ‘crack in the mirror’ and this has indeed been the result. It can be argued that the crack has been kept to a minimum, by limiting the number of such interests and in particular the requirement that (for most) they must be discoverable upon inspection. This means that while the register itself is not a perfect mirror, it is still relatively simple for a potential purchaser to discover such interests. However, this argument is flawed in two distinct ways. Firstly, it still requires looking beyond the register, thus not fulfilling the mirror principle. Secondly, such interests may not be easily discoverable (consider the long absent occupier as in Link Lending) and in the case of easements need not be discoverable (if used in the past year). The limitation of such interests is also questionable considering that case law appears to have in some ways expanded their scope since 2002. As such, while the LRA 2002 is certainly a step in the right direction, it cannot be said to have (yet) achieved its ambitions. 

