Contract law – BMLW5009 

Intentions to create legal relations 

Critically discuss the approach of the courts in finding an intention to create legal relations, within the following contexts: a) social or domestic; b) commercial/business; c) with public bodies.



The are seven key elements in the consideration into making a contract, which are agreement, capacity, consideration, form, consent, legality and of course the intention to create legal relations. Whilst there are two types of contact simple and speciality contacts. Contracts are apart of our everyday life however they aren’t always intended due to the nature of the formations such as in a family circle you wouldn’t assume that intent as shown in Balfour v Balfour [1919] in which a wife sued her husband on the grounds that he had stopped paying £30 a month to her whilst he was away. The action failed on 2 grounds as she had not provided consideration for the fee and secondly neither party had intended to create legal relations, which is needed for the courts to agree with the plaintiff. Whereas, during the Merritt v Merritt [1970] case the court had found that due to the fact the case had taken place in course with a marital breakdown that legal intentions had been created in this case. The intention for the creation of legal relations is pivotal to the courts due to the fact that it can remove the cases that are not appropriate for a session in court. Such as private matters of inviting a friend out for drinks in which one would assume no intent to create legal relations would be expected of domestic and social arrangements. This becomes hazy in family arrangements as shown in Jones v Padvatton in where Lord Salmon had agreed with the decision to have the mother regain ownership of the house. However, he had come to the conclusion via a different path as he had considered legal relations to have been created however, he had deemed that the contracts time of length had expired due to been over a five year gap elapsing, thus deeming the contract void due to the overall length of time. The courts need to find these intentions to create legal relations due to the binding agreements that get formed and can prove to be costly in both time and money, due to the fact that if legal relations had indeed been intended and then broken it give arise to the party in breach of said terms of the contract can be sued for failure of following the terms. Simpkins v Pays [1955] another case in which socially a binding contract had been formed in which the plaintiff claimed that he was entitled to his share of his competition winnings, the court agreed to this although no contract had been formally agreed upon with the judge stating that due to the “ mutuality in the arrangements between parties” that there was sufficient evidence to suggest that a legally binding contract between the three parties had been formed.  With social contracts the courts will look for evidence to show that there was an intent to create legal relations and the can be rebutted by any evidence that provides a contrary statement such as written agreements, a separation of the parties, and when there has been a 3rd party agreement.       
Agreements that are made with commercial and business context are generally considered to have the intention of creating legal relations, as a general rule is that if either side of the agreement don’t hold up to their end of the bargain that they can sue and claim the damages back from the other company. With the intention to create legal relations there are two general rules followed which are first impression (prima facie) in which these rules can be reversed in applicable circumstances such as offer and acceptance. The first rule is that in general terms social and domestic agreements are not seen as with the intent to create a legal relationship unless stated otherwise, and secondly is that during commercial agreements they do indeed generally have to intent to create legal relations unless stated that there is no intent. Such as with Klienwort Benson ltd v Malaysia Mining Corp. [1989] in which a comfort letter was deemed to not contain any intention to create legal relations between the two companies. However, lines often get blurred such as in the case of Esso Petroleum ltd v Commissioners of customs and exercise. In which due to the fact that Esso had been offering something extra in return for the purchasing of fuel it was a split decision between the lords in which Lord Simon, Fraser, and Wilberforce believed that there had indeed been intention to create legal relations due to the business settings. However, Lords Russel and Viscount Dilhorne believed that there was no reason to believe that intentions to create legal relations were implied due to the nature that the coins were not a key factor in the main contract of buying the fuel.  There are phrases that help with the removal of presumption that there is an intent to create legal relations such as ‘subject to contract’ and such. Although these phrases don’t always have the desired effect. Rose and Frank v Crompton Bros [1925] this case had its automatic presumption to create a legal contract successfully rebutted due to the fact that defendant had written in the contract would never be a legal agreement. It is much harder for commercial and business contracts to have their automatic presumption rebutted due to the fact of businesses predominantly would always be intending on working on intent to create relations. Businesses generally need to state that there is no intent to create a legal relationship to avoid any claims on there behalf from other businesses. Edwards v Skyways [1964] in which it was found that due to Skyways’ wording of the contract spoken with the use of the word’s ex gratia, implied that there was an intent to create legal intentions, thus showing that they hadn’t said this to make a moral agreement with no legal obligations to Edwards. However, due to nature of the business settings it was deemed that there was indeed intention to create legal intentions. The Trade Union and Labour Relations act [1992] states that collective agreements shall be presumed to not have been intended to be legally enforceable contracts, unless that the agreement itself is in writing and contains a provision that states that there is an agreement in which they both intend, and that agreements that do satisfy all of those conditions will have been presumed to be intended legally enforceable contracts. Unless the contract has any parts specified that they don’t intend then the rest of the agreement shall be presumed to not have legal relations intended. 
In contracts that have an effect on the public and public bodies, English law deals with these contracts under the doctrine of illegality. In which the doctrine of illegality reflects a principle that applies across all private law, of which that legal actions cannot be founded upon illegal acts. The implication within contract law is that contracts that conflict with the law or public policy are considered void. Contracts need to consider the lawfulness and effect on members of the public, and to not share data in breach with the European Data Protection Board. Contracts with public bodies such as to do with the National health service have been established since 1948 in which Medical and dental practitioners have operated on the funds generated from taxes from the public and other private bodies. 
Intent to create legal relations needs to be established within as without it contracts can not be enforced within a court of law, as explained in the case law. The test to attain whether legal intent is implied is based on the reasonable persons test, in which would a reasonable person assume that there is an intention to create a legal relationship. This intent is generally understood within a business setting as most relations within companies do have the implication that intent for a; legal relationship is implied, however, sometimes it is explicitly stated that there is no intent to have been assumed. With this in is on the defendant to prove this and that there was no intent implied to have been given. Whilst in the case of a domestic situation it is generally implied that there is no intention to create legal relations unless otherwise mentioned, and it is on the appellant to prove that there is in fact intent for legal relations to have taken place. This usually has to be in writing that they do intend on creating these relations such as Merritt v Merritt [1970] in which it was found that there was intent to create a legal relationship. Some contracts are unenforceable however, as section 29 of the post office act 1969 says that the acceptance of money to send parcels and letters does not form a legally binding contract between the post office and its senders. And that Section 179 of the trade union and labour relations act 1992 outlines that conditions agreed between employers and trade unions are not legally enforceable but, in fact do become legally enforceable once the conditions of said contract are in writing. Commercial contracts have the rebuttable presumption that there is a legal intent. The courts will look at the conduct of the parties involved with the relevant circumstances when a contract is in dispute. They will also look at the behaviour of the parties after the supposed legally binding contract had been created to decide as to whether or not the contract is in fact legally binding. Such as if two companies representatives are just talking about the possibility of the purchase or sale of an item the representative could potentially be speaking in jest when the other party could potentially assume that there was in fact the intent for a business relationship.  
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