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List of Abbreviations

AA - Alison Ambrosia

DD – Derek Duggan

EAT – Employment Appeals Tribunal

ET – Employment Tribunal

PP – Payment Providers

SC – Scrumpy Cider

SS - Steve Smith

RR - Richard Rees













Task 1 
Question 1 
To: Mr Braeburn
From: Miss Lawrence
Subject: AA claims 
AA has received their early conciliation certificate from ACAS which has enabled AA to raise the issue with the ET (ACAS, 2022a). 
(i) Responding to the ET1 
SC is required to respond, with an ET3 form, to the employment tribunal within 28 days of the claim being sent (CIPD, 2022). Failure to respond by 13/05/23 could result in a ‘judgement in default’ against SC which would likely have negative repercussions for SC (CIPD, 2022). It is safer to comply with the set time frame (CIPD, 2022). An extension should be requested as soon as possible if required (UK Government, 2021). 
The ET3 form should be completed as accurately and detailed as possible (CIPD, 2022). Responding online enables automatic delivery to the tribunal office (UK Government, 2021) which mitigates the risk of a delayed or missing delivery. It is also advised that SC retain a copy of their response for their records (UK Government, 2021). Failure to respond on the correct form or omitting your full name, address or failing to declare if the whole or part of a claim is being defended, would result in the form being returned and the claim being dealt with as if the business has not responded (UK Government, 2021) which would have negative consequences for SC. 

(ii) Potential Claims
SC can be held vicariously liable for the behaviour of its employees as Section 109 of The Equality Act (2010) legislates that anything done by an employee during their employment is treated as though the employer did it, even if SC was not aware (The Equality Act, 2010). 

Sexual harassment
AA could bring a claim of sexual harassment if she believes that “[Mr Smith] engaged in unwanted conduct of a sexual nature which had the purpose or effect of violating [AA]'s dignity or creating an intimidating/ hostile/degrading/humiliating or offensive environment for [AA]” (The Equality Act 2010). 


Sexual discrimination
Sexual discrimination involves less favourable treatment of AA due to the protected characteristic of being female (The Equality Act, 2010). AA states that SC’s employee (SS) made comments such as “great figure” and “wear short skirts because the team will get a bonus” which SS admits to saying and it would be reasonable to believe he would not have made these remarks to someone of his own gender. 

Victimisation
AA may claim victimisation if she believes that SS subjected her to a detriment because she brought the issues surrounding RR and the Equality Act (2010) to his attention or that AA may have brought proceedings under the Equality Act (Equality Act, 2010). AA had made SS aware of her experiences with RR but SS failed to investigate this and instead informed her that she risked a disciplinary against her if she did not continue to engage with this client. Arguably this did put AA to a detriment because it caused her to feel “very uncomfortable” and subjected her to a further encounter which was “offensive” which she would not have experienced had the issue been dealt with effectively under the ACAS Code of Practice (2015). 

Constructive dismissal
AA is eligible to claim constructive dismissal as she has more than two years’ service with SC and is within the timeframe to make a claim (ACAS, 2022b). Constructive dismissal can be claimed if AA feels she had no choice but to resign due the employer breaching the contract of employment (ACAS, 2022b). This includes the employer allowing the claimant to be subjected to bullying and harassment in the workplace (UK Government, no date). 
In her ET1, AA highlights her ability to perform well in her job and her enjoyment of it, she goes on to explain how her experience within the company changed as she was made to feel uncomfortable by SS and RR on several occasions after being moved to a new office and that nothing was done to support her despite raising issues with her line manager. 

iii) Defences to potential claims
Sexual harassment 
A sexual harassment claim could be defended on the grounds that the behaviour was not unwanted by AA but rather that AA encouraged the flirtatious interactions as SS suggests in his statement. To strengthen this argument, it would be worth seeing if SS has any documentation of communication between himself and AA such as text messages. SC could defend themselves against vicarious liability by showing that they took reasonable steps to prevent the harassment occurring (The Equality Act, 2010).
A potential defence could be that SC did not endorse or incite this behaviour from its employees. In the case of ‘Vaickuviene v J Sainsbury plc.’ (2013) the employer was only vicariously liable for employee behaviour if the wrongful act of the employee could be closely connected with the requirements from the employer. SC could argue that they train staff on anti-bullying and harassment and actively discourage the occurrence (Suff, 2022). The case of ‘Finn v The British Bung Manufacturing Company Limited.’ (2022) demonstrates the importance of the employer ensuring staff are trained and refreshed on the topic of bullying, harassment and discrimination so that they know the risks.

Sexual discrimination 
A possible defence against the sexual discrimination claim would be that SS did not treat AA any differently to how he would treat any other colleague and that he always treats all colleagues the same way as he said in his statement. SC could defend themselves against vicarious liability by showing that they took reasonable steps to prevent the discrimination occurring (The Equality Act, 2010). Considering ‘Munchkins Restaurant v Karmazyn’ (2010) SC could argue that they have a clear system in place to deal with complaints but that AA had not used this (Middlemiss, 2011). Actions SC may have taken which it could use as evidence of how the organisation try to prevent discrimination could include having a recent equality policy, training staff and having a clear procedure which staff understand on how to claim if discrimination occurs (ACAS, 2020).

Victimisation
A possible defence to a victimisation claim would be that AA did not raise a formal grievance in line with SC’s policies. It could also be argued that SS did not actually carry out disciplinary proceedings against AA so she was therefore not subjected to a detriment after voicing her concerns.  

Constructive dismissal
The potential defence to a claim of constructive dismissal could be that AA does not mention that she raised a grievance formally so SC were not aware of the issues AA was experiencing until she resigned so could not investigate or act upon this (CIPD, 2021). 
SC could argue that they have a robust framework and policies in place to counter harassment and discrimination in the workplace and promote an inclusive environment (CIPD, 2021). This includes a whistleblowing policy which AA should have followed for the organisation to investigate and address the issues raised in her claim.

iv) Analysis

Sexual Harassment
In her ET1, AA states that the attention from SS made her feel uncomfortable on multiple occasions, with inappropriate touching and comments. AA highlights an incident where SS makes unwanted contact with her leg and despite her moving away SS moved closer. This demonstrates that AA let SS know that his contact with her leg was unwanted. Testing if AA’s dignity was violated by SS, AA highlighted an incident of a sexually suggestive nature whilst on a business trip which made her feel upset and distressed her. 
In relation to the facts of the case involving third party (RR) in AA’s work environment, AA could argue that she was subjected to comments about her appearance and suggestive remarks which made her feel uncomfortable and that he intimidated her by sitting between her and the door which scared her. ‘HL Bill 101-EN’ (2023) is currently being passed through the House of Lords and the Bill seeks to legislate that employers are responsible for harassment of their employees by a third-party. The case of ‘Unite the Union v Nailard’ (2018) ruled that employers must protect employees against third-party harassment (Crawford, 2018). This means that SC could be held vicariously liable for the behaviour of RR as the behaviour occurred in AA’s work environment. Moreover, DD’s investigation suggests that SC were aware that a previous female employee had experienced similar issues with RR but this was not formally investigated which is against the ACAS Code of Practice (2015). 
Considering the facts of the case, AA could claim sexual harassment in the workplace and SC could be held vicariously liable for the behaviour of SS and potentially RR. Whilst SC could argue they were not made aware of the issues by AA, if AA was following company policy by reporting the issue to her line manager then this would be a weak defence. Whilst not all of the occurrences happened in the SC workplace, they did occur in AA’s work environment as the role involved going out to site and the occurrence in the hotel happened at a work event. This claim appears to be quite strong.  

Sexual Discrimination
AA highlights instances where she was treated less favourably due to being a female. These instances include being told to dress a certain way by SS. To defend against vicarious liability SC could demonstrate that they have taken reasonable steps to prevent this occurring in their work place but they would need to be able to back this up as in the case of ‘Munchkins Restaurant v Karmazyn’ (2010). The strength of this defence would depend on the evidence SC are able to provide.

Victimisation
AA has grounds to argue that she was subjected to victimisation as she was threatened with disciplinary action after brining the issue of sexual harassment which is covered by the Equality Act (2010) to SS’ attention. SC could argue that AA did not engage with their whistleblowing policy for them to investigate. 

Constructive dismissal 
AA is eligible to claim constructive dismissal and has referred to instances where she was subjected to bullying and harassment in the workplace which would be grounds to make a claim. SC’s potential defences are quite weak unless SC can provide evidence of robust policies and procedures which were followed to prevent and act upon bullying and harassment in the workplace (CIPD, 2021).

_______________________________

Question 2 
To: Mr Braeburn
From: Miss Lawrence
Subject: Possible remedies at ET 
Please see below the list and explanations of possible remedies that could ensue if this claim went to a final ET and AA was successful with her claims. 
(i) Potential awards
In her claim, AA highlights that she wishes to claim compensations for the discrimination she suffered and for the loss of earnings due to having to leave her role. 
Loss of earnings
For the claim of constructive dismissal, the compensation comprises of basic and compensatory awards (Gwilliam, 2022). 
The basic award is calculated using a formula based on the employee’s length of continuous service, their age and gross weekly pay. For AA’s claim, if the ET found that AA had been constructively dismissed the basic award would be calculated as:
· AA commenced employment with SC in July 2020 and left in March 2023. She has a total of 2 years and 8 months service
· Her average weekly gross pay when she ceased employment with SC was roughly £653 (based on her annual salary of £34,000) but the current maximum limit for the purpose of a claim is £643
· As AA is 33 years old, she is entitled to one week’s pay for each year of employment with SC which results in an award of £1,286
The compensatory award is calculated by:
· The loss of wages since resignation to the date of the ET
· Loss of future wages from the date of the ET to a future date deemed by the ET
· Loss of pension
The minimum basic and compensatory award that SC should expect to pay if the claims were upheld by the ET is £1,286 plus £643 for every week between 6th March until the ET and after the ET until a date determined by the ET.

Injury to feelings
To assess the level of compensation for injury to feelings due to discrimination, the ET will consider the Vento guidelines (‘Vento v The Chief Constable of West Yorkshire Police, 2002). 
The Vento Guidelines for cases presented on or after 6th April are (Tribunals Judiciary, 2023):-
· Lower band= £1,100 - £11,200
· Middle band= £11,200 - £33,700
· Upper band= £33,700 - £56,200
The ‘AA Solicitors Ltd (t/a AA Solicitors) and another v Majid’ case involved a woman being subjected to several counts of sexual harassment and consequently losing her job (Lomax, 2016). This case was similar to the issues raised by AA with inappropriate contact and comments made by a member of staff senior to the claimant. The ET awarded the claimant a middle band of the Vento injury to feelings guidelines which was £14,000 at the time (which would be more now due to inflation). The median of the middle band is currently £22,450. 

(ii) Factors
There are factors that the ET will consider that can increase or decrease the total award. The ET can increase an award for injury to feelings in line with inflation (Lomax, 2016), which is notable given that inflation is still rising.
In her form, AA mentions that she has suffered stress due to the discrimination and harassment she was subjected to whilst working for SC. Therefore, she could be awarded extra compensation known as aggravated damages (CIPD, 2022). 
The ET will also consider how much interest should be added to an award (CIPD, 2022). It should also be noted that compliance with the ACAS Code will be assessed by the ET and this can result in a 25% increase or decrease in the discrimination award (CIPD, 2022). 
When calculating the compensatory award for financial losses, the ET can also consider other employee benefits such as a company car. There is potentially no cap on the compensatory award for cases like this where constructive dismissal is being claimed alongside discrimination. 
In relation to sexual harassment the ‘HL Bill 101-EN’ (2023) which is currently being passed through the House of Lords details that if the employer has not taken “reasonable steps” to prevent the harassment occurring then the ET may consider a compensatory uplift of up to 25%. Potentially, if SC cannot demonstrate that they have policies and procedures in place to prevent harassment the total award could be uplifted by up to 25% if this bill is passed. 
If SC failed to pay the total award it could result in a penalty worth up to 50% of the outstanding amount with a minimum of £100 up to a maximum of £5,000 (CIPD, 2022). 

(iii) Recommendations
It is worth noting that once a decision is made by the ET on an award it is unlikely that the EAT would reduce this award, as in the case of ‘AA Solicitors Ltd (t/a AA Solicitors) and another v Majid’ (Lomax, 2016). 

Option 1 – Take the case to ET
Benefits
· There is a small possibility that the ET could rule in SC’s favour.
Risks
· The potential financial penalty for SC, is quite high, especially given that the award is potentially uncapped due to the discrimination element of the claim.
· SC would also risk reputational damage if this claim went to ET as the public would have access to details about the case. 
· SC should also consider the legal costs in solicitors fees and the cost of staff time to prepare and attend the ET (CIPD, 2022). 

Option 2 – Settlement Agreement
Benefits 
· A settlement agreement is a legally binding agreement which can waive an employee’s rights to bring a claim covered by the agreement (ACAS, 2018).
· The issues raised would remain confidential and this would protect SC’s reputation.
· Avoid the time, costs and stress of an ET for both AA and SC.
· Could be mutually beneficial for both SC and AA.
Risks 
· Could potentially disgruntle other staff
· AA may refuse to reach agreement
· There will be a cost element to the financial agreement between AA and SC.

Advice
Therefore, it is advisable that SC negotiate a settlement agreement as the benefits outweigh the risks. To comply with the law SC should ensure that AA engages with discussions and negotiation of the settlement agreement voluntarily (ACAS, 2018). SC can open discussions with AA orally or in writing and AA should be given a minimum of 10 days to consider the proposal (ACAS, 2018).  
Should you decide to take this route, please engage with us to ensure that the settlement agreement is legally binding. 
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Section B 
To: Mr Braeburn
From: Miss Lawrence
RE: Payroll
See below advice on the legal considerations surrounding the proposed changes to payroll. 

Legal requirements
There are several legal requirements of payroll including:-
· obligations to report to HMRC, failure to comply can result in penalty charges (UK Government, date unknown). 
· Employees must be paid on an agreed day (Employment Rights Act, 1996)
· Employers must resolve payroll issues. Payroll errors at Tesco resulted in some employees being paid below the national minimum wage and financial penalties for the organisation (Monoghan, 2017). 
Consideration should be made to the skill, knowledge and expertise which staff will need to deliver payroll in house (CIPD, 2021). Due to the complexity and evolving regulations, SC should ensure regular professional development for staff involved in payroll (Farrand, 2017).  

Service agreement 
Terminating an outsourcing arrangement prematurely can result in a penalty (George, 2022). The terms and conditions with PP may set out circumstances in which the contract can be terminated, including notice requirements, restrictions and any potential flexibility (CIPD, 2021). The case of ‘Ceva Freight (UK) LTD vs Seawell LTD’ (2013), highlights the importance of knowing if any of the employees at PP are working as an “organised grouping of employees” (The Transfer of Undertakings (Protection of Employment) Regulations, 2006), to fulfil the contract with SC as this may have TUPE implications which could result in SC needing to take on staff from PP if they were solely working on fulfilling the contract for SC.

	Variation of contract
Changes to the terms and conditions of employment must be agreed by the employee and employer (ACAS, 2022). There may be a term in the contract, often referred to as a flexibility or variation clause that allows certain terms to be changed (ACAS, 2022). Whilst it may be possible to vary the contract, it should be noted that a tribunal claim may be brought against SC by an employee if the changes are a breach of contract (Suff, 2022), constructive dismissal or discrimination (ACAS, 2022). 

Please provide a copy of the contracts with any affected employees and PP for more accurate advice.
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