


To prove an individual’s criminal liability, the actus reus and mens rea must be established, and any potential defences must be considered. The crimes in this scenario will be addressed in chronological order of the offences. All offences and any potential defences will be considered and examined to decide whether they can be used. All the relevant legislation and case law will be examined and referenced throughout. Polly’s criminal liability will be decided through establishing if there is an actus reus, mens rea and any potential defences.  

The first potential crime in this scenario is when Polly calls Roxanne a ‘bitch’ and sticks her middle finger up to her, with the potential crime being common assault. This is proven through establishing if Polly’s actions fulfil the requirements of the mens rea and actus reus, and if she has any defences. Common assault is defined under common law but charged under Section 39 of the Criminal Justice Act [1988], it is defined as the defendant (D) commits an assault where he intentionally or recklessly causes the victim (V) to apprehend immediate unlawful personal violence (Fagan v Commissioner of Police for the Metropolis [1969]). The actus reus of common assault requires D’s conduct to have caused V to apprehend the immediate application of unlawful personal force or violence upon them. The word ‘immediate’ was focused upon in the case of Thomas v National Union of Mineworkers [1986], the victim needs to believe that the force will be applied on them immediately, not in future. In Polly’s case, she did not partake in any conduct that would cause Roxanne to feel physically threatened, and she was also leaving at the time of the incident, therefore it is not possible to establish an actus reus from this. In conclusion, given that it is not possible to establish an actus reus for this crime, Polly is unable to be found criminally liable for this offence as all the elements have not been satisfied. 

Polly then proceeds to commit an offence of criminal damage by damaging Roxanne’s brake cables. The offence of criminal damage is defined under section 1(2) of the Criminal Damage Act [1971]. It is defined as when someone intentionally or recklessly damages or destroys property belonging to another, without lawful excuse. The actus reus of criminal damage is to destroy/damage property which belongs to another without lawful excuse. The meaning of ‘damage’ was argued in the case Hardman v Chief Constable of Avon and Somerset [1986]. In Polly’s case, she damaged Roxanne’s brake cables by slicing them, therefore damaging property belonging to Roxanne. ‘Property’ is defined under Section 10(1) of the Criminal Damage Act [1971] as ‘any tangible item’ and ‘belonging to another’ is defined under Section 10(2) of the Criminal Damage Act [1971]. Therefore, Roxanne’s moped is defined as ‘property’ as it is a tangible item, and it belongs to her. Polly also has no lawful excuse for damaging the property, leaving all the AR elements satisfied. Moving onto the mens rea of criminal damage/, which requires Polly to have had the intention or been reckless to destruction or damage (R v Steer [1988]). It is then needed to prove if it was Polly’s direct intention to damage or destroy property, and as Polly picked up the shard of glass and directly sliced the cables, it was her direct intention to destroy/damage the property. The second element of the Mens Rea is indirect intention; therefore, it is necessary to prove if the result of Polly’s actions was a virtually certain consequence, or if she was aware of the consequences (R v Woollin [1999]). The final option for the mens rea is being reckless, this is proven by asking the question – did the defendant foresee the risk? Polly intended to endanger Roxanne’s life, as she foresaw the risks of cutting the cables and proceeded with the act anyways. This then fulfils the final element of the Mens Rea. 

Given that Polly has met all the requirements to be found criminally liable for the offence of criminal damage, it is then possible to elevate the offence to aggravated criminal damage by checking if she meets the requirements to be found criminally liable. The offence of aggravated criminal damage is defined under section 1(2) of the Criminal Damage Act [1971] as the unlawful destruction or damage to property, the aggravating factor being that D intended to endanger life through the destruction or was reckless as to whether life would be endangered. But, there is no need to prove that life was actually endangered by the damage, as seen in R v Sangha [1988]. With this offence, the Actus Reus remains the same, meaning that Polly meets all the requirements for this. But, the Mens Rea is slightly different, it must be proven that it was Polly’s direct aim or purpose to endanger Roxanne’s life through damaging the property. Given that Polly knew that the act of slicing the cables was dangerous and could endanger Roxanne’s life, it is clear that it was her direct intention to endanger Roxanne’s life. There is also still the element of recklessness, which Polly again meets the requirements of. She foresaw the risks of her actions and continued with the act anyways. With the offence of aggravated criminal damage, defendants are unable to use any defences therefore Polly has no defence. In conclusion, Polly can be found criminally liable for basic criminal damage, contrary to Section 1(1) of the Criminal Damage Act [1971] and criminally liable for aggravated criminal damage, contrary to Section 1(2) of the Criminal Damage Act [1971]. 

After leaving the pub, Polly returns home with Mohammed. After getting into a heated argument, Polly proceeds to pick up an ash tray and smash it onto Mohammed’s head. He dies instantly, leaving Polly to face the charge of murder. Again, it must be established that Polly’s actions meet the requirements to be found criminally liable. Murder is defined under common law as where a person unlawfully kills another human being under the King’s peace with malic afterthought. The actus reus of murder requires there to be an unlawful killing of a human being under the King’s peace (R v Clegg [1995]). Polly’s killing of Mohammed was unlawful as he was a human being, and it was under the King’s peace. Therefore, all the elements of the actus reus of murder have been fulfilled here. The mens rea of murder requires the defendant to have malice aforethought, meaning the intention to kill and cause grievous bodily harm (GBH) (R v Cunningham [1982]). Polly may not have intended to kill Mohammed, but her intention to inflict GBH on him was enough to establish the mens rea for murder, similar to the case noted above. With the offence of murder, Polly has the potential partial defences of loss of control or diminished responsibility, or even intoxication. It is possible that Polly could plead not guilty to murder, instead opting to plead guilty to manslaughter on the grounds of loss of control. The partial defence of loss of control is outlined under section 54 and 55 of the Coroners and Justice Act [2009]. Polly needs to be able to prove that Mohammed caused her to lose control through his words when he admitted to the affair. This defence may not apply here for Polly, as the breakdown of a relationship is not usually regarded as ‘an extremely grave character’ or entitle the aggrieved to have a justifiable ‘sense of being seriously wronged’ (R v Hatter [2013]). Or Polly could plead not guilty on the grounds of diminished responsibility. This is a partial defence to murder, introduced under section 2 of the Homicide Act [1957], and amended by section 52 of the Coroners and Justice Act [2009]. It is then down to Polly to prove that she was suffering from a schizophrenic episode when the murder took place, resulting in her being unable to understand the nature of her conduct, as the burden of proof is now on her to show this, as seen in R v Foye [2013]. In the case of R v Moyle [2008], schizophrenia is acknowledged as a recognised medical condition. If successful, Polly’s conviction could be for manslaughter, resulting in her having a shorter sentence. Polly could also claim that her intoxication through drink or drugs at the time of the event means that she did not fully understand her actions, as shown in the case of R v Lipman [1970]. Involuntary intoxication cannot be used as a defence if defendant formed a mens rea during the offence (R v Kingston [1995]). Voluntary intoxication can be used as a defence to murder, but drunken intent is still intent, as shown in R v Sheehan and Moore [1975]. Polly fulfils the requirements for both the actus reus and mens rea, but she has three potential defences to rely on. Therefore, it is not absolute that she can be found fully criminally liable for the murder. But she must be successful in proving one of these defences for this to work. If either defence does not uphold in court, then Polly will be found criminally liable and therefore guilty of murder. 

In conclusion, Polly would be found criminally liable for aggravated criminal damage and murder. All the elements to be found criminally liable for both crimes have been satisfied, therefor she is able to be found criminally liable. Although she has potential defences to both crimes, these are partial defences and do not make her fully exempt from criminal liability. Therefore, she will still face some sort of punishment, for example being housed in a mental facility. 
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