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Critically analyse to what extent the characteristics of an easement restrict the types of rights that landowners may grant or reserve
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An easement is a right to use land that is belonging to another person where it would be split into a dominant land and servient land, this can be seen in the case of London & Blenheim Estates Ltd v Ladbroke Retail Parks Ltd 1993, whereas a result of the clear separation of what was the dominant land it was decided that an easement was not able to form. This is a key as it limits an owner to what they can calin as easement ensuring they would not be able to arbitrarily claim an easement without clear boundaries. (Gray & Gray, 2011)
The main characteristics of the easement was brought forth in the case of Re Ellenborough Park 1956 and then each of the aspects then elaborated on in further cases. As one of the foundation stones of putting into place what an easement it serves the function to ensure that new easements can be established in a manner that does not interfere with the rights of others to too high of an extent. (Dixon, 2021)
Furthermore, the dominant land must be attached to the servient land, this is to ensure that there can be a clear distinction made there the easement is and the function it is serving, the demonstration of this would be with Banstead Downs Golf Club v Customs and Excise Commissioners 1974, where it was seen that you would not be able to claim an easement to play golf as a result of the need of having a dominant section of land. As well the case shows that an easement cannot be a personal use of the land, rather a real use that exclusively applies to the land rather than the person. (McFarlanr, Hopkins, & Nield, 2018)
Next the easement must accommodate the dominant land, this means that the easement must be in the beatifical interest of specially the land rarer than the people who are currently using it. The case that exemplifies this would be Bailey v Stephens 1862 where an example that a right of way that would be in two separate locations would be ridicules as there would be no practical benefit of the easement. (McFarlanr, Hopkins, & Nield, 2018)
Another aspect of whether an easement would be allowed would be the purpose and use of the easement, this can be seen in the case of Hill v Tupper 1863 whereas a person was denied the granting of an easement as a result of the want to use it for commercial gain, it is stated that if the easement was to gain access across the land it would have been likely to have been granted. Although there would be some access to land for some commercial gain it would have needed to have been a specific situation such as the right to graze on the land or a right to fish., there was no president for the specific use in this case. (Duddington, 2021)
Another concern would be with the alteration of access to land would be allowed if it indirectly or directly affects the access or use of an easement. In the case of Harris v Flower 1904 the dominant landowner wanted to alter the right of way through the land to an adjoining piece of land, it was seen that it would be unjust to expect the owner of the addental land to suffer a hardship that was not shared between all parties without consideration or consent. Furthermore, dependent on the purpose of the easement and the extent in that it will be altered it, the courts are also reluctant to define who would be considered an ancillary user to the land and so there is not much clear cases that demonstrate whether such an order would be allowed. (Gray & Gray, 2011)
By the definition of an easement, it the dormant land and servient land would have to be owned by separate people, this is because the printable of an easement would be the rights over another person’s land. A key case that demonstrates this would be Peckham v Ellison 2000 where houses were slod with the implication of an easement but when owned by the council an easement was not necessary. It was only when the land was then sold to the occupants of the house it became a problem as there was no formal easement. The court found in this extreme circumstances it could have an implied easement although it was made clear that this was not the norm and would be reluctant to make the same ruling. On the other hand, with the relationship of a tenant and a landlord they would be able to gain an easement to pass over each other’s land if so set out in the lease of the property. (McFarlanr, Hopkins, & Nield, 2018)
Next regardless of if in fact they have been formed into a grant, the easement must be able to be formed into a one. Rather than looking if it has the key point is whether it would be possible to be formed. They would be a need for a guarantor as well as a guarantee who are both capable, the aspects of the easement must be in a clear and concise manner that gives no room for wrong interpretations. It must also be in a from that would be expecting of an easement and the rights but as such that would be expected of an easement and the servient landowner must not have to take an active role in caring out the easement. (Gray & Gray, 2011)
Looking at the need for a guarantor, this can be seen in the case of Wall v Collings 2007 an easement wild has to be made within the interest or the direct ownership of the dominant landowner. Furthermore, if the instigator of the easement was, at the time, unable to comply with the competence then the easement would fail as all parties would have to be heled to the same slandered. (Dixon, 2021)
An easement would have to be put forth so that there is no way it could be interpreted in a way other than the intention, this is important as over time more complex or poorly defined aspects could become lost or change to the detriment of parties involved. In the case of Hunter v Canary Wharf 1997 there are limitations too the action that the claimant can bring over land that they do not have an interest in as well it was seen that there is no right to receive a television signal, therefore the case was denied. (Gray & Gray, 2011)
Then the easements would not be able to request parties involved to preform and action or not perform an action that would not typically come under an easement. As can be seen in Hill v Tipper 1992 where it was refused on a lack of president. Another example of this would be with Miller v Jackson 1977 a person could not have the right to hit cricket balls into another person property. On the other hand, Lord Lane disagreed with the Lord Denning and stated that as a result of the amount of time the cricket field had been there it would be a loss to the community to allow the injunction to be passed, the resonating for this decision was as a result of Sturges v Bridgman 1879 that used the length of time a noise had been active for to show that it was a known factor. (Gray & Gray, 2011)
Another aspect of easements would be removing the burden of having to carry out a positive action by the servient landowner on the behalf of the dominant landowner. This can be seen in the case of Liverpool City Council v Irwin 1977 that shows that an easement on a subservient piece of land cannot force the owner to carryout repairs to maintenance as well as to supply it with. Although it can demand that such a supply is not actively stopped, for example damning a stream would not be allowed. This can be seen in the case of Duffy v Lamb 1997. (Gray & Gray, 2011)
Then the easement cannot take the ownership of the land away from the subservient landowner. This is because they still have a right to benefit from the ownership land and the easement is meant to be on a benefit to the dominant landowner. This can be seen in the case of Moncrieff v Jamieson 2007 in this case it was seen that the right to drive over a piece of land was not the same as the tight to park there. A clear distinction between the use of the land as a benefit and removing rights that the owner of the land should maintain. This is then supported with the ruling of Copeland v Greenhalf 1952 where the owner of the dominant land was parking cars on the subservient land, the argument was made that it did not take away the rights of the owner, but this case was denied as permanently preventing the use of a section of land was no different than having total ownership of said land. This shows the clear distinction that the subservient landowner maintains all rights to ownership. On the other hand, there is a destination between the sole user of a piece of land and the possessor and the owner of the land. This is a key distinction as it would be the different of allowing an easement and having it denied. (Duddington, 2021)
When an easement is made there are two main ways in that it can be made. The first would be a grant, this is when person 1 grants person 2 an easement of land belonging to person 1 and then retains ownership of the land with person 2 having an interest in said land. The other way it could be done would be when person 1 gives the land to person 2 but with the intent to maintain some of the rights in an easement of the land, therefore the owner of the land would be person 2 and person 1 would be the one with interest. This is called a renovation. (McFarlanr, Hopkins, & Nield, 2018)
An easement can exist in both law or equity depending on the facts surrounding each specific one and the manner it was made and the purpose it was to fill. First for it to be legal the easement must be made from the subservient land and then the rights afforded to the parties, remain equitable not legal. The time duration also must be defined, this could be for an estate in free simple absolute in possession or a lease hold, but with a lese hold it must be withing the limit of the terms. This is set out in the Law of property Act 1925 s1(2)(a) that sets out the different types of land that can being conveyed. This then shows that both with an indefinite amount of time as well as a fixed amount of time could be done legally or either equity, when the amount of time is unknown then this can only be created within equity. (Gray & Gray, 2011)
To be able to create an easement it can be done with a deed, this is set out in the Law of Property Act 1925 s52(1) that states that unless a dead is used in the creation of the legal estate then it would be void. (Gray & Gray, 2011)
There are an addental three ways an easement may come about. First, it could be a statute. This is most used to ensure the continues service of utilities, and the connection of utilities and so do not have to comply with other aspects of easements, specifically the requirement of there to be a tenant present as that would not be possible for utilities. Furthermore, an easement could be crated through an implied grant is typically when land changes hands, this can be with both resisted and unresisted land although there are some differences between. If the land was resisted it would mean that initially the person would have an overriding interest but with unregistered land the transfer of rights is instant. It will additionally mean that a person who would gain position of the land would also have to be a capable person in terms of maintaining the easement otherwise they would not be able to gain position of the land. Finally, there is an easement through Prescription, this is when a person has been using land as if they did have an easement for a long period of time, usually around 20 years, an easement would have assumed would have been in place and so one is made as a result. This can be seen in Regina v. Oxfordshire County Council and Others Ex Parte Sunningwell Parish Council 1999 in this case the appeal was allowed as a result of the amount of time that the land was used as a village green removing the council’s ability to say otherwise. It can also be seen in the case of Mills v Silver 1991 where the limitation of the rights that was afforded, it was made clears that there was the right for Silver to repair the lane, but it did not extend to improving it and that was considered the overstep in the easement. The is all under the Prescription Act 1832 (Gray & Gray, 2011)
Finally, an easement can come about without the direct intention of forming an easement. The only requirement of it would be to see if there was any intent to prevent such an act accruing. this would mean that it would be acting proactively rather than reactively in the creation of easements. And in doing so it removes the smaller more difficult to define non easement agreements that would come up time-to-time. This comes under the Law of Property Act 1925 s62. An example of this would be in the case of International Tea Stores Co v Hobbs 1903 where the access to land was through the land of another, this was done on the kindness of the owner of the dominant land and so would not be a trust. With the printable brought on with the law of Property Act1925 s62 it means that they will both have a wright to the property. As well as that the fact that an easement like relationship can form without the rights of the easement would be detrimental to all parties involved therefore the court made a statute to ensure that the court will not have to micromanage claims such as would be brought up with this and have a clear and concise course of action that could be taken as having a good understanding of outcomes in court is important before taking any case forwards as a result of the costs that are involved. (Duddington, 2021)
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