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Critically analyse when an easement may have been created by prescription. 
This essay will illustrate the essence of an easement and how one is created through prescription. 
An easement involves two pieces of land. It is a right that one parcel of land (dominant tenement) can use another piece of land (servient tenement) for the benefit of their land, Bradbrook, (1982). Essentially, allowing the dominant tenement to perform specified actions over the servient tenements land. Under section 62 of the Law of Property Act 1925 an easement can be implied by law. An easement can take many forms and can be both negative and positive, Megarry, (1945). A positive easement would be the dominant tenement using a path across the other piece of land. A negative easement generally limits the servient tenement by restricting what they can do with the land, for instance not allowing them to build an extension on the property as it would interfere with the dominant tenements right to light, Bailey, (1936).
The case of Re Ellenborough Park (1956) established four essential characteristics that must be present for a right to exists as an easement. The first being there must an identifiable dominant and servient tenement, without the dominant tenement merely a licence will be created. Secondly, the easement must accommodate the dominant tenement, some guidelines include, does the right improve marketability of the land and would the owner see the benefit, Park, R.E., (2002). Then, the case law states that the dominant and servant tenements cannot be owned and occupied by the same person, in essence you cannot have an easement over your own land. Lastly, the easement must be capable of forming the subject matter of a grant, for instance it cannot be vague and must be capable of precise definition, Hamilton, (2014)
An additional four points were created from the previous criteria. Firstly, an easement must be capable of reasonably exact definition, similarly to the last point that it must be clearly defined. In the case of Harris v De pinna (1886), it was held that the right to a flow of light through an undefined channel could not be an easement due to it being ‘too vague and too indefinite’. Having an ill-defined easement means it will be hard to decipher as to whether there has been an interference with the enjoyment of the easement. The second point that emerged was that an easement must not involve an expenditure by the servient tenement, Tanfield, (2016). It’s quite contradictory to the true definition of an easement, to impose a positive obligation on the servient tenement, this is evident in the case of Rance v Elvin (1985), Hamilton, (2014), where the claimant claimed the right to an uninterrupted supply of water flowing through another person’s land, the interference with the defendants’ pipes imposes a negative obligation on them as they now have the responsibility to pay for the supply of water. The right was held to be a valid easement, Chen, (2021). A further point that formed; an easement must not be so extensive as to amount to a claim to joint possession of the servient tenement, Tanfield, (2016). Lastly, negative easements are considered with caution, as mentioned previously they prevent the servient owner from doing or enjoying something on their own land, which has the great possibility of burdening them, Tanfield, (2016). The rejection of a negative easement is apparent in the case of Hunter v Canary Wharf Ltd (1997), where it was held that the servient tenants would have to deal with an immense burden on their land and their enjoyment would be limited, Hamilton, (2014). Where several of the claimants complained that the erection of the Canary Wharf Tower interfered with their TV reception. It was held that there was no right of action in nuisance for the interference of the television reception, Chen, (2021).
There are several ways in which an easement can be created; there is an express grant and reservation. An express grant is where the servient owner has executed a deed allowing the dominate owner an easement, Tylor, (2012). This essentially means that the right has been expressly stated, usually written down at the time of a sale of the land. Likewise, a reservation is where the seller reserves the right over the land they are selling, Taylor, (2012). 
Next, there are implied grants, where the rights are implied by law and not specified in any deed. A common example is when a parcel of land that joins another is sold, and the only way to access the land that the seller retains is from the part sold. REFERENCE Implied grants are also known as easements of necessity, as the easement will only be implied if it is completely necessary, these are extremely limited, a popular example is a land locked piece of land, the easement is only attainable where there is no alternative way of access, Taylor, (2012).  This was demonstrated in the Union Lighterage v London Graving Dock Company (1902) case, where Stirling LJ stated that:
“In my opinion an easement of necessity means and easement without which the property retained cannot be used at all, and not one merely necessary to the reasonable enjoyment of that property”, Hamilton, (2014). 
In addition, there is an implied grant with common intention, where the parties have a shared intention that the land will be used in some definite way, for a particular purpose, Hernandez, (2005).  This is seen in the case of Wong v Beaumont Property (1965), where the owner of two buildings granted the lease of the cellars beneath and the tenant covenanted the premisses into a restaurant. During an inspection it was determined that the restaurant was in violation of the legal regulation that restaurants must have sufficient ventilation. The tenant later asked the landlord if a ventilation duct could be installed, he refused.  The court held that there was a common intention to use the land as a restaurant, in a definite and particular manner, the court stated that there was always a requirement for ventilation system to be installed for the restaurant to legally carry out their business. The tenant was granted to the right to put a ventilation duct because of implied grant with common interest, Chen, (2019).
Another way to create an easement is a Presumed Grant by prescription. A Prescriptive easement is a legal right enjoyed over another’s property which is obtained through long use, Morgan, (2015). Essentially meaning that the dominant owner can show that they have used a right for 20 years and the court will continue to uphold that right. An easement that is acquired by prescription is legal because it is presumed that the right was granted by deed sometime in the past, Dixon, (2011). 
There are three types of prescriptions, first there is prescription at common law. An easement is granted if it has been enjoyed continuously as of right for at least 20 years, as time immemorial, as it is then presumed to have its origin in a deed of grant made after the year 1189. It is not necessary to prove use stretching all the way back to 1189, providing that the past 20 years are verified, Dixon, (2011). However, this right can be denied if the following are proven; the right wasn’t or couldn’t be exercised and the dominant and servient tenement was vested in the same owner, French, G., (2016).  This method of prescription has been heavily criticised due its limits and how absurd and bizarre it is in application. Its clear that prescription at common law is outdated and ineffective. 
The second type of prescription is the doctrine of lost modern grant. This is only resorted to when it is not possible to rely on the prescription at common law. Quite similarly the grant of easement is presumed if it has been enjoyed continuously as of right for 20 years and there was a presumption that there was a grant that existed since 1189 but was lost, French, (2016). This would likely occur when the two tenements have been in common ownership since said date. The benefit of this doctrine is it understands that most users cannot provide user as of right all the way back to 1189, so presumes that the deed has been in fact lost if evidence of a modern grant. The case of Tehidy Mineral v Normal (1971) proves that 20 years or more of use would raise presumption, Morgan, (2015). A group of farmers used a piece of land for their animals to graze, and in 1941, the war office commissioned the land. The courts held the fiction of the lost modern grant due to the 20 years of proven use, Dowling, (2003).
Lastly, there is the prescription under the Prescription Act 1832.The Act was initially created to remove the difficulties and absurdities of the previously mentioned methods of prescription, Morgan, (2015). Unfortunately, the opposite happened, and the Prescription Act 1832 became possibly one of the worst drafted laws created, the provisions were complicated and confused things even further. To obtain and easement from the act the right must have been in use for the short period of twenty years or the long period of 40 years. The short period of time is capable of being challenged; however, the long period becomes absolute and cannot be rebutted, Morgan, (2015).  Some added requirements under the Prescription Act 1832 are as follows. No right is acquired until established in action and secondly, the use must be without interruption. interruptions are allowed if they are for a period of less than a year, any more the initial 20-year period would restart, Dixon, (2011).  At present all three methods co-exist and the Prescription Act 1832 covers situations in which the common law and the doctrine of lost modern grant don’t. However, the provisions were badly drafted and making them extensive and complex. 
Whichever method is used to create the prescription easement it is a necessity to show the use for at least 20 years and the following requirements. The Right must be exercised by or on behalf of a fee simple owner against another fee simple owner, HM Land Registry, (2021). The user must be against a fee simple owner of the servient tenement and the dominant tenement user must be by or on behalf of the fee simple owner. A tenant’s use can establish an easement, but it will attach to the concerned freehold estate alone, meaning the tenant cannot acquire an easement against the landlord or vice versa, HM Land Registry, (2021).
Secondly, the use must be ‘As of right’, for this to be fulfilled the use must be without force, without secrecy and without permission (nec vi, nec clam, nec precario). Without force means that a user must not be contentious, without secrecy guarantees the use has been open, secrecy prevents the servient owner from protesting and objecting the acquisition of the right, Simpson, (2019). Secrecy is illustrated in the case of Liverpool Corporation v Coghill (1918), the claim of an easement failed because the use was carried out at night, meaning the servient owner had no knowledge of the use, Ireland, (2013). Permission can be oral, written or though payment, Hamilton, (2014). A claim for prescriptive easement may be defeated as this may mean that licence for the right has arisen, rather than an easement, Simpson, (2019). ‘As of right’ has been criticised as being a burden on the claimant. This is evident in the House of Lords decision in the Gardner v Hodgson’s Kingston Brewery case 1903. Additionally, this requirement not only burdens the party but can be argued to be impossible, with the consent being over two decades ago, it can be hard to prove the use was ‘as of right’, this is seen in the case of Welford v Graham (2017), where a claim for a right of way for access over a neighbouring property failed because  the judge found that the party could only prove 10 years of use without permission, Ingram, N & Reid, B, (2016).
Another criterion that must be met when creating an easement is it must be exercised continuously, this is shown in the Diment v N H Foot (1974) case. It was held that the long period of time and continuous use of the alleged right of way amounted to a prescription easement, Hamilton, (2014). The use doesn’t need to be constant only long, unexplained periods of non-use will prevent an easement, HM Land Registry, (2021). A case where the court rejected the claim for a prescriptive easement because of this is the Hollins v Verney (1888) case, the claim was rejected on the fact that the right has only been exercised on three separate occasions over a period of 12 years, 
A positive of a prescriptive easement is they do not legally need to be registered as they generally amount to overriding interests and are automatically binding between the two tenements, Buck, (2019). This is beneficial as it helps evidence the existence of your right by protecting it from being challenged by current or future owners of the land the right relates too. This is evident in the case of Wright v Macadam (1949). Macadam gave permission for a tenant to use a shed on the property to store coal, a new tenancy agreement was made to Mrs Wright which didn’t mention the storage of the coal. The initial permission into a legally fore cable easement, Chen, (2021). 
The law commissioner has stated that the law is old and, in some circumstances, illogical or arcane. They have proposed the replacement of the earlier mentioned methods of prescription with a single statutory scheme, while still including elements like use for 20 years, without force, stealth, or permission, The Law Commission, (2008).
To conclude, the doctrines throughout are slightly clear in the sense they set out exactly how long and what is needed for a successful easement. For instance, a 20- or 40-year interrupted period of use will ensure an easement. Also, the three methods exist well together as one will provide what the other may not: in the case of lost evidence regarding the doctrine of lost modern grant. However, one can’t ignore the bizarre and extensivity of the easement of prescription. 
An interesting quote from the case easement case of Tehidy Minerals Ltd v Norman (1971) Judge Buckley LJ stated that:
“The co-existence of the three separate methods of prescription is, in our view, anomalous and undesirable, for it results in much unnecessary complications and confusion. We hope that it may be possible for a long overdue simplification in the branch of the law”.  Bogusz, B & Sexton, R, (2019).
It’s evident that these doctrines can be extremely confusing like the common law prescription which is clearly out of date and bizarre. Likewise, the creation of the Prescription Act 1925 which was introduced in hopes to bring more structure but just created complexity and problems. There is clear need for reform, a single statutory for prescription is more than necessary, the less the better as it will help in the success of the application and the overall efficiency of the process. 
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