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Contract law - BMLW5006
a) What is the rule of privity of contract? [5 marks]
Privity of contract is a doctrine of Common Law which sets out that a contract is not capable of conferring rights or imposing obligations on persons who are not parties to the contract (Privity of Contract Cases: Everything You Need to Know, n.d). The rationale of the doctrine is to prevent third parties from being prosecuted regarding contracts they are not party to and to ensure that only parties to the contract enjoy the benefits of a contract. There exceptions to this doctrine under Common Law and Statute. Common Law exceptions include: Collateral Contracts, where another contract between a third party and one of the contracting parties exists; trusts (where a beneficiary compels a trustee who is a contractual party to perform the contract); in land law where subsequent purchasers of land have restrictive covenants imposed upon them; in agency where contractual rights are assigned; contracts where a whole group is to benefit; and third party insurance claims despite the third party not having paid premiums. The Contracts (Rights of Third Parties) Act 1999 of England and Wales adds that a third party can enforce a contractual term if the contract expressly provides that he may and the specific term purports to confer the benefit to him. The aim of the parties contracting therefore is the key consideration, as was determined in Beswick v Beswick [1967] UKHL 2, [1968] AC 58. 

b) Explain whether past consideration amounts to good consideration [10 marks]
Generally speaking, past consideration is no consideration and bears no legal value. Past consideration connotes consideration which has already flowed from the person promising to the promised party. This means that the forbearance or actions of the promise predate the promise of the promisor. It was held in Roscorla v Thomas [1842] EWHC J74 that conduct of the past is not enough consideration to support a contract and therefore is not capable of being used in a claim for damages. In this case, a buyer and seller had completed an agreement for the sale and purchase of a horse. After the contract had been completed, the seller warranted that the horse was "free from vice". The buyer realized that the horse was vicious after delivery and sued.
All in all, there are exceptions to this rule where a third party is owed a duty. In Pao On v. Lau Yiu Long [1979] UKPC 17, three conditions must be met for past consideration to apply. These are: the promisor must have requested for the actions to be done, the parties ought to have understood that the forbearance or the act was going to be remunerated through payment or some other benefit being conferred, and the conferment of benefit or payment must have been enforceable legally if it was promised in advance.

c) Identify three of the exceptions to the entire performance rule from Cutter v Powell (1795). [15 marks]
In this case, the husband of the Claimant entered into an agreement to be the second mate on “Governor Parry”, a ship, during a voyage from Jamaica to Liverpool.  The voyage was expected to last for 8 weeks and he was to be paid after completing. He was to be paid thirty guineas as long as he carried out his duties of second mate and reached Liverpool, England. After 6 weeks of the voyage, the husband of the Claimant died and she sought compensation for the 6 weeks of work her husband had undertaken. The court held that this was a conditional contract, which attracted payment only on the condition that the ship was worked to Liverpool, which the husband did not fulfill. The widow’s claim failed and her husband was not entitled to any payment. 
The exceptions to this rule are: first, the doctrine of several contracts and substantial performance. This is where a party say A has prevented the other party say B from completing its performance or the party has rendered itself incapable of performing their contractual obligations, then B is entitled to payment on quantum valebat for goods or materials supplied and a quantum meruit for its labour as held in Planche v Colburn [1831] EWHC KB J56. The words of Lord Denning in relation to this exception were that an employer must not resist payment unless the breach reaches the root of the contract. This was held in Hoenig v Isaacs [1952] EWCA Civ 6 and Williams v Roffey Bros & Nicholls (Contractors) Ltd [1989] EWCA Civ 5. The second exception is where the contract has not been performed but the court implies from the parties’ conduct another contract to pay remuneration equal to the benefit they have derived from the partial performance and the injured party has accepted the partial performance as held in Sumpter v Hedges (1898) 1 QB 673. Thirdly, the injured party has incapacitated itself from performing its contractual obligation since the other party may then choose to treat itself as having been discharged from performing its contractual obligations as well.  

d) Advise Arthur whether any valid contracts exist for the sale of the watch. [70 marks]
There are several elements of a valid contract. These are: offer and acceptance, capacity, consideration, intention to create legal and binding relations and legality. 
An invitation to treat and an offer must be distinguished. For a contract to be valid an offer must be made and the same must be accepted while an invitation to treat is not an essential contractual element. An offer can either be rejected or accepted because it is explicit, definite, and clear and leaves nothing open for any further negotiation while an invitation to treat connotes a willingness to negotiate that a party makes to another. This does not amount to an offer because there is no willingness to be bound once specific terms are accepted. An invitation to treat gives the issuing party control over whether the contract ought to be made or the appropriate time to make it. An invitation to treat only becomes an offer when the wordings become explicit, definite, and clear, leaving no room for further negotiation. A good example of an invitation to treat was the case of Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953] EWCA Civ 6 where the Court held that display of goods with a price tag on a shelf in a shop is not enough to be an offer but only amounts to an invitation to treat.
An offer may be accepted or rejected and acceptance must be unequivocal and clear and must be I relation to the exact terms of the offer for it to constitute acceptance. 
Capacity to contract means that the parties to the contract must have reached the age of majority to contract and also connotes that the contracting parties must have a sound mind at the time of contracting. Capacity, more often than not, goes hand in hand with the element of legality. Legality means that a contract will be deemed illegal if it is made in relation to an illegal purpose. If, for example, parties contract to murder or to defraud the government, the contract would be void and unenforceable on account of illegality. Other contracts may be deemed to be unenforceable because they go against public policy or are immoral in nature. A good example is a sexual services contract. In some jurisdictions it may be illegal. 
Consideration is something of benefit to the contractual party who has the obligation to do something according the contract. This party is the promisor. It is also something detrimental to the party who desires to enforce the contractual obligation, or who benefits from the promise and this party is the promisee. Consideration does not need to enough as long as some value is attached to the promise.
Parties must intend to be bound by the contract under law for the contract to be valid. 
Generally speaking, advertisements, brochures, catalogs, and public announcements relating to merchandise sale at specific prices are not considered to be offers but instead invitations to treat. However, in some instances they may be considered as offers if they meet three elements, being: it should define its terms such as quantity, quality, descriptions and price adequately; it is communicated to specific persons, that is, a limited group; and the circumstances of the publication point to the fact that the advertiser intends to enter into a legally binding contract. This was the case in Carlill v Carbolic Smoke Ball Company [1892] EWCA Civ 1. The Defendant advertised in a local paper, Pall Mall Gazette, that any user who used their smoke balls according to their instructions and still caught influenza would be given a reward of £100. The company even proceeded to deposit £1000 with the Alliance Bank to show commitment to the cause. Mrs. Carllil used the smoke balls according to their instructions but still suffered influenza and sued. The company claimed that it was a mere advertisement and not a legally binding contract. The court found that this was a legally binding contract with all the elements of a binding contract. Indeed, the fact that the company deposited the £1000 showed their intention of entering into a legally binding contract.
In this case, the advert that Arthur makes is an invitation to treat. It states ‘Antique Rolex Watch for Sale, open to serious offers. Price: £15,000’. Arthur leaves the general public to make the offers. The advertisement is not directed to a particular group of people and the same leaves room for negotiation making it an invitation to treat and not an offer. 
Ben, by sending the letter, he makes an offer to Arthur to purchase the watch for £15,000. Arthur has the option to either accept or reject the offer. An acceptance must be unequivocal, clear and must be in relation to the terms of the offer. Arthur is silent to Ben’s offer and therefore there is no contract created. 
If instead of accepting an offer, a party to a contract introduces new terms to the original offer, this is termed as a counteroffer. In Hyde v Wrench [1840] EWHC Ch J90, Wrench offered his farm for sale to Hyde at £1,200. Hyde rejected the offer. Wrench then gave an offer of £1,200 and Hyde responded by offering £950. Hyde then accepted to buy the farm for £1,000 and sued for specific performance when Wrench refused to sell. The court held that by offering £950, this was a counteroffer that had cancelled the original offer and Wrench was therefore not obligated under contract to sell to him. This is a similar case. Christine’s offer of £11,000 is a counter offer which cancels the original. Arthur then gives another offer of £13,000 which Christine responds to by introducing new terms of paying £11,000 and another installment of £2,000. Arthur’s second offer does not contain installment terms and therefore Christine’s proposal cannot be constituted to be an acceptance but additional terms and hence another offer. There is therefore no acceptance and hence no valid contract created.
Dennis’ email to Arthur is a request for information on the watch. When Arthur replies demanding £13,000 for the watch, Arthur makes an offer. On the same day when Christine emails Arthur saying she would be able to raise the entire £13,000, this is an offer to Arthur since her previous proposal was an offer which Arthur had not yet accepted. She has brought new terms to her initial proposal making it another offer. Arthur may either accept or reject the offer and there is no contractual obligation at this point. When Dennis replies to Arthur later on in the evening on the same day, this is an acceptance of Arthur’s offer and hence a binding relationship is created and Arthur is bound by contract to sell the watch to Dennis. 
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