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Trusts have played a significant role in the development of Equity in England and Wales for centuries. The most valuable contribution to English Law from Equity is ‘undoubtedly the trust’ (Virgo, 2018). The development of trusts can be traced back to the medieval period when landowners began to transfer the legal ownership of their land to trusted third parties for safekeeping. Over time, the concept of trusts evolved to include various forms of property, and trusts have become a way for individuals and businesses to manage their assets (Watt, G 2021).
According to law lecturer Huws, C 2014 the development of trusts in England and Wales was driven by the essential need for flexibility in the management of property. Huws argues that the use of trusts was a key factor in the emergence of the Equity legal system as it allowed individuals to manage their property more effectively and freely. This need for personal and financial freedom could be one of the more influential factors in the evolution of the trust. This essay will evaluate the factors that led to the creation and development of the trust. The creation and development of the trust can be attributed to many factors; economic, legal and social aspects. These factors will be discussed below. 
The trust is regarded as the outstanding creation of equity, though it is not easy to define (Burrows, 2002). Historically, it has its origin in the concept of the use, that dates to feudal times. The basis of the modern trust is as follows: the trustee holds property for the benefit of those who may be viewed as the ‘real’ owners, the beneficiaries (Noseda, F 2022).
The concept of the trust in law simply began as the use (Ho, L 2013). It is difficult to know the exact period or date that the concept of the trust/use originated. Some suggest the use began as early as the 6th century, with the indication it was only a temporary arrangement. The evolution started before the 1066 Norman Conquest where land was transferred to the use of other people or purposes (Baker, 2019). This period in history was chaotic. Despite this, the concept of the trust was developing as an important legal device (Watt, G 2021). During the first stages, the trust/use supplied a solution to simple issues which were generally rooted in domestic settings (Hudson, 2021). Such as a friend or family member. This differs to the modern trust as situations now vary, for example in the business context. To illustrate the development in this regard, AIBGroup (UK) plc v Mark Redler & Co Solicitors [2014] shows the recognising of distinction between traditional trusts and commercial trusts (Zhang, R. 2022). It suggests that trusts are shaping and developing courts to better deal with the changing world.
There is some suggestion that foreign custom, such as the Arabic Waqf influenced the trust/use (Harasani, 2015). Especially in England during the crusades. The case of Riziki v Sharifa (1964) A.C. 12 does discuss this briefly. There is even evidence that during Roman times the concept of leaving property to one person, with the duty to hand it over to another had been established. (Johnston, D 2015). Similarly, to the evolution of the trust in England, there was more of an emphasis placed on trusting a person based on their honour and morality in doing the right thing. The main problem here is easily identifiable, what if the trusted person acted dishonestly? With such a foreseeable consequence, surely common law during this period had established laws or principles to prevent this. What could the beneficiaries do in terms of a suitable remedy? However, Common Law was strict which affected litigants. Common Law would recognise only the ownership of the transferee. (Edwards, R, & Stockwell, N 2015). This meant that the beneficiaries, often the family had no legal right in case of any issues. This proved the failing of Common Law because only the transferees right were recognised, meaning if there was unfaithful conduct, the law was unable to help. Rather, the family ‘hoped’ that the duty was carried out. The transferee for example could ignore the family, facing no legal consequence at this time.
In the 13th century it is clear land was being held by ‘A’ on behalf (Ad Opus) of B, on a more permanent basis (Huws, C 2014). This is significant especially when looking at the changing of trusts. It shows that the use increased and now was intended to last contrary to the 11th Century. The early principles were being set out. Despite this, certain individuals were not allowed to hold land. Anyone at this period who made a ‘Vow of Poverty’ were excluded from land ownership. This was consequential since these people would find ways around owning land, through using another individual who was allowed to own land, to hold it on their behalf. The law of trust at this stage was not flexible or inclusive. For example, laws at this time were patriarchal.
The rigidity of the Common Law continued to play a significant role in the overall development of the trust (Watt, G 2021). It was often unable to provide litigants with adequate remedies for breaches of trust, which led to the creation of new legal mechanisms to deal with these situations. Litigants would often seek fair relief through the courts, which were more flexible than the Common Law courts and could offer a wider range of remedies (Huws, C 2014). One example of this is the case of Barnes v Addy (1874) LR 9 Ch App 244, which set up the principles of knowing receipt and knowing assistance in the context of equitable claims for breach of trust. These principles allowed beneficiaries to recover assets from third parties who had knowingly helped in a breach of trust, even if they were not themselves trustees (Ho, L 2013).
The process adopted by litigants aggrieved by limited Common Law remedies was to petition the King or the Chancellor, who had the power to grant equitable relief (Baker, J.H. 2019). This meant that in some cases there was freedom and discretion afforded to the King to potentially decide the outcome. However, it's clear this allowed for more flexible remedies to be granted and led to the development of trusts. In the case of Knight v Knight [1840] 3 Beav 148, the court recognised that the use was subject to abuses and found that the use could be controlled and regulated by the court through the exercise of its equitable jurisdiction. This case was significant as it recognised that the Common Law was unable to supply an effective remedy to the issue of abuses of the use and led to the development of the modern trust.
When evaluating different factors, it is vital to look at the available remedies of Common Law. It's clear to see as the trust developed it became more complex in nature. For example, when used in a commercial context. This meant that Common Law was unable to protect beneficiaries' interests. This was a big problem. Damages simply may not be enough. What if the trustee wrongfully destroys the property of the trust? Damages in most cases would not be suitable for the loss. This paved the way for a new system that would better compensate to develop. Additionally, in the 16th century Common Law courts was subject to technical forms of actions, meaning some cases brought would fail due to minor formality issues. The harshness and inflexibility of Common Law increased petition and request for reform and change. It's important to note that equity did not try to cover every area of law and there was some room where Common Law was deemed as an appropriate remedy, for example in cases where damages was a reasonable and sufficient remedy.
In response to the increasing need for equitable remedies, Parliament enacted the Statute of Uses (1536) and the Statute of Wills (1540). These two statutes laid the foundations of trust law, allowing third parties to benefit from the transfer of property and assets (Conaglen, M 2008). The Statute of Uses 1535 was passed with the aim of limiting the trust/use by executing it in favour of the beneficiaries. However, there was a way to avoid this statute. It was enacted to prevent property owners from using loopholes to avoid paying taxes on their land. Under the statute, legal ownership of land was transferred to a trustee, while beneficial ownership remained with the original owner (Evans, S. 2013). This allowed landowners to avoid paying taxes on their land, as the legal owner was different from the beneficial owner (Noseda, F 2022). To avoid paying taxes landowners used a 'use upon a use' where a second use was created on top of the first use (Jones, N.G 2013). This meant that the beneficial interest in the land was transferred to a second trustee, who held the land on trust for the original owner. This second use, which was a trust, was not affected by the statute, and allowed landowners to keep control and use of their land without having to pay taxes on it (Watt, G 2021). In addition, the Statute of Frauds 1677 established the necessity of trusts being shown in writing. The law surrounding trust was developing, evidenced by the need to have trusts in writing. This development continues today to help deal with any disputes which may arise. 
The Judicature Acts of 1873 and 1875 had a significant impact on the development of trusts in England and Wales. Prior to the Acts, trusts were governed by the Court of Chancery, a separate equity court, which had developed its own distinct body of law and procedures (Gardner, 1987). The Judicature Acts merged the Common Law and Equity courts into a single court system, known as the Supreme Court of Judicature. This resulted in greater certainty and consistency in the law, as Common Law and Equity principles were applied by the same judges in the same courts. Paul v Constance [1977] 1 WLR 527 demonstrates the impact of the Judicature Acts on trusts. The case shows the continued relevance of equitable principles in the modern law of trusts, even in the context of the unified court established by the Judicature Act. 
Re Whiteley [1886] 33 Ch D 347 reflects the impact of the Judicature Acts, which led to a more systematic and codified approach to the law of trusts. The court emphasised the importance of giving effect to the testator's intention, as expressed in the terms of the trust. In Milroy v. Lord (1862) 4 De G.F. & J. 264, the decision has been influential in shaping the modern law of trusts. This demonstrated the seriousness of not complying with the legal formality of trusts. However, it could also highlight another issue. For some people, the legal language used was difficult to understand, so the case promoted seeking legal advice about trust creation. In Learoyd v Whiteley [1887] UKHL 1 the complexity of the law of equity and the technical language used was brought up. Lord Justice Lindley in this case stated that people (regarding trusts), “must seek advice on matters they do not themselves understand”. The average person applying the laws of equity may struggle.
It may be argued that the creative nature of equity disappeared with the introduction of the Judicature Acts. The Judicature Acts 1873 and 1875 merged the process of law and equity (Huws, C 2014). On one hand, it is true that the Judicature Acts of 1873 and 1875 merged the separate Common Law and equity courts into a single court system, known as the Supreme Court of Judicature. This resulted in the development of a more unified and systematic body of law, which reduced the scope for creative interpretation and development of the law by individual judges.
On the other hand, equity continues to play a vital role in the modern legal system and in trusts. While the Judicature Acts did bring greater clarity and certainty, they did not eliminate the potential for judges to apply equitable principles in creative ways to achieve just outcomes. Moreover, the nature of equity and trusts has always been one of flexibility and adaptability, allowing it to respond to changing circumstances (Huws, C 2014). While the formalism of the Judicature Acts may have limited the ability of judges to create new legal principles, equity still is an essential element of law (Hayton, D.J. 2010).
In the 19th century, the judiciary further developed trust law, particularly through the seminal case of Knight v Knight (1840). This case established the principle that the court can vary the terms of a trust to keep it in line with the settlor's intentions (Virgo, G 2018). This principle gave trust law greater flexibility and enabled it to adapt to changing circumstances. It also meant in some cases that the settlors' intentions were considered with higher importance than before. In comparison to the past of the trust/use, it was significant that the settlors wish held more value as it meant the intended beneficiaries benefited more. 
The 20th century saw the further development of trust law as the judiciary re-evaluated the principles of equity, adapting them to the modern context. The case of Re Denley’s Trust Deed (1960) is a particularly important example of this, as it provided greater clarity on the rules of the resulting trust and established a new test for its validity (Edwards, R, & Stockwell, N 2015). The Trustee Act 1925, along with the Settled Land Act 1925 and the Law of Property Act 1925, formed the basis of 20th and in the 21st century trust law (Development of the trust Lexis+ UK 2021). Trusts continue to develop, reflecting the commercial and personal financial complications of the world today. The use of trusts in England and Wales has continued to evolve over time, with various legal and economic factors influencing their development. For example, the introduction of the Trustee Act 2000 modernised the legal framework for trusts in England and Wales, making them more accessible and flexible for individuals and organisations. To support this, the Act allowed ‘a new and wider general power of investment’ (Higginbotham, 2004). Once again, it’s a sign of the development of trusts in general, that the trust/use has expanded from the domestic settings, to now the modern trust which is used in multiple aspects. 
Today, trusts are still a popular tool for managing and protecting assets in England and Wales, with a wide range of trusts available to meet needs and goals (Edwards, R, & Stockwell, N 2015). The Trusts (Capital and Income) Act 2013 is a more modern example of how trusts continue to develop in the 21st century. This act provides flexibility to trustees. Despite all the statutes and acts mentioned above, the further implementation and introduction of modern statutes further proves the adaptability of the modern trust since new legislation is being passed, to keep up with changing factors. As the legal and financial needs of people and organisations continue to evolve, it is likely that the use of trusts will continue to adapt and evolve as well. To support this, Target Holdings Ltd v Redferns [1995] UKHL 10 highlighted breaches of trust in a complex commercial case. 
The two most significant factors in the early development of the trust/use appear to be the rigidity of Common Law and the need for greater flexibility in planning property. It is difficult to decide between the two factors, which had the greatest impact. However, it is simple to conclude that the issue of damages as the only remedy option, had one of the most significant impacts. To demonstrate with a modern case, Foskett v McKeown [2000] UKHL 29 is an example of how damages is not sufficient and how equitable remedies are an essential element of the law. Finally, it is clear to see that the trust began simply as a solution to a problem, eventually growing and developing. The main aspect of the trust is the adaptability, evolving to be the solution to a new problem.
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