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Evaluate the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other.

This essay will outline the principles of duress and undue influence and discuss the ways in which a court of law will consider these principles when faced with an issue regarding contractual obligation based on threats or pressure from one member of the party to the other. It will additionally examine how these doctrines have changed and how the court uses these principles to make decisions in modern-day contract law. Relevant examples of case law will be used to support the ideas discussed throughout.

A valid contract is formed on the basis that there is the willingness by both parties to contract on identified terms (Treitel, 1999). The substance of an agreement, and therefore a legally binding contract, is founded upon both parties giving their free consent to be bound by the arranged terms (Richards, 2019). However, there are legal doctrines that may affect the court’s view regarding the validity of a contract, one of these is that of duress. Duress may be described as a situation whereby a party is induced to enter into a contract by threats of violence or actual violence itself. There are five conditions that should be satisfied in order for duress to be found, these being, that pressure was exerted on the contracting party, the pressure was illegitimate, the pressure induced the claimant to enter the agreement, the claimant had no real choice but to enter the contract, and that the claimant protested at the time or shortly after the contract was made. These conditions will each be considered in turn by a court of law (Elliott and Quinn, 2017). Threats to carry out lawful acts are not grounds for duress, meaning that for duress to be present, there must be both an unlawful act, and one amounting to coercion vitiating free will (R v Attorney General of England and Wales (2003)) (Turner, 2014). Duress may be divided into three subcategories, namely duress of the person, duress of goods, and economic duress. Duress to the person often refers to violence, either actual as demonstrated in Antonio v Antonio (2008), or the threatened, as in Barton v Armstrong (1975) against the person or party who has been provoked to enter into a binding contract by reason thereof (Lawble, 2019). 

Regarding duress of goods, the courts previously refused to accept that threats to damage or remove property would amount to duress, likely due to the fact that the pressure involved did not seem sufficient enough to be classed as an obligation to enter into a contractual agreement as seen in Skeate v Beale (1840). In this case, the claimant stated that they only paid the money that was demanded of them as a result of the defendant threatening to seize goods if payment were not forthcoming. Regardless of this, it was the judgement of the court that this was insufficient to amount to duress (Fafinksi, 2018). This decision received extensive criticism and is out of line with restitution claims (Maskell v Horner (1915)). It was a problematic case, in the eyes of many, as it was perceived as authority preventing the development of a doctrine of duress to goods. It is now recognised by the courts that threats directed at property could possibly amount to duress, as per the principle stated by Kerr J in Occidental Worldwide Investment Co. v Skibs A/S Avanti (The Siboen and The Sibotre) (1976),
“If I should be compelled to sign a … contract for a nominal but legally sufficient consideration under an imminent threat of having my house burnt down or a valuable picture slashed through without any threat of physical violence to anyone, I do not think that the law should uphold the agreement … the true question is ultimately whether or not the agreement in question is to be regarded as having been concluded voluntarily”

Historically, duress was a common law concept and a contract that was voidable for duress could only succeed if physical duress had induced the contract (Oxford Reference, 2021), the development of duress to include threats to property as highlighted The Siboen and The Sibotre paved the way for the advancement of the idea of economic duress. The doctrine of economic duress has come to light in more recent and was initially canvassed by Kerr J in the previously aforementioned case, although the contract was not held to be voidable on grounds of duress, it was stated that where coercion of the will as to vitiate consent exists, it should be feasible to set the contract aside, however, commercial pressure was not enough (E-lawresources, 2021). Commercial pressure arises in situations within which one part of a commercial transaction is in a stronger position for bargaining than the other. There is no clear test to distinguish between illegitimate pressure and pressure amounting from regular commercial bargaining (Gowling WLG, 2018). However, in the case of Pao on v Lau yiu Long (1979), a test for economic duress was outlined by Lord Scarman, stating that claims depend on,
“whether the person alleged to have been coerced did or did not protest … did or did not have an alternative course open to him … was independently advised … took steps to avoid it.”
The test for availability of practical alternative was further highlighted in the case of Universal Tankships v International Transport Workers Federation (The Universal Sentinel) (1983) whereby two elements of duress were identified, a compulsion of will and illegitimacy of pressure. Although in many cases it is clear to distinguish from the facts whether a practical alternative was present for the innocent party, the illegitimate pressure is more difficult to establish, thus having an effect on how easy it may be to plea for economic duress in a court of law.  In the case of Atlas Express Ltd v Kafco (Importers & Distributors) Ltd (1989), judgement was awarded in favour of Kafco as they were found to have signed an agreement under economic duress due to the fact that they felt that in the circumstances they were in, they had no alternative but to sign the contract. They had previously rejected the variation and had failed to approve the new terms of the agreement in question, meaning there was no consideration for this contract as the variation would result in Kafco being placed in a less favourable position financially. As a result, their non-payment resulted from duress (Lawteacher.net, 2019).

The outcome of a successful duress claim is the contract in question becoming voidable rather than void. A voidable contract refers to a contract that, although valid when made, is liable to be successively set aside (Law and Martin, 2009)

The general modern idea of duress has been highlighted in the case of “R” v Attorney General for England and Wales (2003). However, the framework for economic duress is still not clearly outlined in modern-day common law as the difference between lawful and illegitimate pressure can be difficult to establish. In the case of Times Travel (UK) Ltd v Pakistan International Airlines Corporation (2019), the initial decision of the High Court was that although the actions of Pakistan International Airlines Corporation were lawful, they constituted illegitimate pressure. However, the Court of Appeal disagreed and overturned this decision, stressing that the position in which Pakistan International Airlines Corporation had adopted during negotiations was lawful (The National Law Review, 2019). The claim of economic duress was also rejected in the case of CTN Cash and Carry Limited v Gallagher Limited (1993), in which the court stressed that there were no protected or consumer relationships between the two parties, the defendant was entitled lawfully to refuse to enter into further contracts of supply with the claimant and also to withdraw credit facilities, and the defendant bona fide believed that the claimant owed it the sum in question. It also observed that in a context that is purely commercial, lawful act duress may be difficult to recognise and that it may be particularly difficult to demonstrate duress if the defendant acts in good faith (RPC, 2019).

Upon evaluation, it is apparent that the doctrine of duress is subject to indecision and uncertainty. It is by no means clear and in many areas is likely to endure further development in the future, as it has in previous recent years. Litigants should be cautious when relying on duress - whether it be as a defence where the alternative party is looking to enforce a contract, or to set aside a contract – and will have more security and be better served by looking to other tortious, contractual, or equitable remedies (Lawble, 2019). As a result of the development of the doctrine of duress, a court may be more likely to uphold claims relating to duress as the doctrine has been expanded and now includes threat to illegitimate pressure regarding property and finances rather than just physical threat and/ or harm as the common law doctrine was previously confined to. However, there are a number of tests that a court of law will refer to as previously mentioned, some of which being more difficult to establish than others, for example, the test for illegitimate pressure in a situation. This will affect how the court rules cases regarding duress and may make some more complicated, thus increasing the difficulty to the innocent party to prove that duress was a present element.

Much like duress, a successful claim for undue influence will also render a contract voidable. However, the equitable notion of undue influence concerns itself with the relationship between the parties of a contract and the subtle pressure used within it, rather than the threats made by one party to another on one occasion (Rahnavard, 2014). Undue influence is wider than duress and can be defined as a situation within which an individual uses their power or authority in an unfair way in order to influence a legal decision, it is brought to light by the case Williams v Bayley (1866) (Cambridge Dictionary, 2021). This equitable doctrine qualifies a court to set aside or adapt the terms of a contract. 

Before the decision as a result of Royal Bank of Scotland v Etridge (No.2) (2001), the doctrine of undue influence had been subcategorised into two classifications, namely actual undue influence and presumed undue influence in the case of BCCI v Aboody (1990) per Slade LJ and followed by the House of Lords Barclays bank plc v O’brien and Another (1993).

The first class of undue influence is actual undue influence, this has a considerable overlap with duress as it compromises unconcealed acts of improper pressure which coerce the will of the individual. Lord Hobhouse in Etridge (no. 2) described actual undue influence as being a wrong committed by the dominant party against the other, which would make it unconscionable for the dominant party to enforce their legal rights against the other (Hamilton, 2016). In a case of actual undue influence (Williams v Bayley (1866), the innocent party must demonstrate to the court, evidence that at the period of signing the contract in question, the wrongdoer had an influence over them (Dispute Resolution Law Team, 2014) and it is necessary for the claimant to also affirmatively prove that the wrongdoer applied undue influence on them to enter into the particular transaction being impugned (Lawteacher, 2019). As in the case of Bank of Credit and Commerce International SA v Aboody (1992), it was also required that the party making the allegation of undue influence show that they had suffered a manifest disadvantage as a result. In National Westminster Bank plc v Morgan (1985), manifest disadvantage was described by Lord Scarman as a transaction which is sufficiently disadvantageous to the person claiming undue influence. However, this requirement was afterward rejected by the House of Lords in CIBC Mortgages v Pitt (1993) and the requirement was replaced with the idea of a situation needing to ‘call for an explanation’ as highlighted in Etridge (no. 2). This change has made it more straightforward to plea for undue influence in a court of law. It was in the case of Bank of Credit and Commerce International SA v Aboody (1992) that the requirements of actual undue influence were outlined by Slade LJ as the other party to the transaction having had the capacity to influence the complainant, the influence being exercised, the exercise having been undue, and the transaction being brought about by the exercise.

Presumed undue influence refers to when certain relationships, as a matter of law, raise a presumption of undue influence, in which case the liability of proof is put upon the party who was in the position of trust and confidence to disprove the undue influence on the victim (Dispute Resolution Law Team, 2014). This is the second class of undue influence; this classification was further refined in Barclays bank plc v O’brien and Another (1993) and was subdivided into class 2A and class 2B. Class 2A refers to presumed undue influence arising from a special relationship between the parties. Some relationships which give rise to a presumption of class 2A undue influence include a parent/child relationship (Lancashire Loans Co v Black (1993)), doctor/patient relationship (Dent v Bennett (1839)), and solicitor/ client relationship (Wright v Carter (1903)). Class 2B denotes to presumed undue influence ascending from no special relationship in the sense of class 2A, but a relationship of trust and confidence, nonetheless. (Finch and Fafinski, 2019). Once influence has been established in such a relationship, it is no longer up to the innocent party to prove that a transaction was made under undue influence, but up to the guilty party to prove that the transaction was made voluntarily with no coercion and was previously advised. The relationship between a husband and wife does not raise a presumption of undue influence within class 2A as per Midland Bank v Shepherd (1988), nor does the regulation apply to relationships between employer and employee, as highlighted in Matthew v Bobbins (1980). The majority of cases that have been regarded as being in class 2B are based on an established relationship between a dominant husband and a compliant wife as highlighted in the case of Leeder v Stevens (2005). This case highlighted the importance of presumption, the trial judge found no evidence of actual coercion during the period of the transaction, however, the Court of Appeal held that this was not relevant. After the relationship had been established, and the transaction was called for explanation, it was up to the man to prove that the woman had entered into the transaction with full knowledge of the consequences, and having been properly advised beforehand (Lawexplores, 2016).

Following Royal Bank of Scotland v Etridge (No.2) (2001), the House of Lords decided it was best to move away from the rigid obedience to the distinct categories within undue influence and acknowledged that undue influence, no matter the nature, was ultimately a matter of proof regarding the particular facts of each individual case and that presumptions based on relationships were merely a tool of evidence. In practice, they, and their principles, are still referred to and relied upon, despite being subsumed in the overall doctrine of undue influence (legalmortgage.co.uk, 2021). Although these principles are still heavily referred to, this may make it more difficult to give rise to undue influence in a claim, as more reliable proof is now needed to increase the claim’s chance of success. It is arguable that some changes to this doctrine have made it easier to plea undue influence in a court of law, such as the change in the tests for undue influence as established post Etridge (no.2) as some requirements are now easier to satisfy, such as the change from a need of ‘manifest disadvantage’ to the requirement for a transaction to ‘call for an explanation’.

A successful plea of undue influence, much like duress, makes the contract in question voidable. The effects of pleading undue influence may be avoided subject to the principles of restitutio in integrum, however, the claimant may be deprived of an effective remedy if the value of the property has changed as highlighted in Cheese v Thomas (1994) (Turner, 2014).

It is often argued that duress and undue influence should be merged to create one shared principle of illegitimate pressure. However, after evaluation, it is apparent that these legal ideas work in different ways. The ways in which the courts hold their rulings differs between the doctrines, especially since there are a number of factors within all principles relating to pressure and influence that are not completely framed and are still being developed in modern-day law.
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