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Memorandum
To:		Bob Braeburn (Scrumpy Cider Ltd.)
From:		Grahame Chapman (0750314) 
Date:		14 May 2023
Subject:	Employment Tribunal Claim – Miss Alison Ambrosia.

I am writing in response to Miss Alison Ambrosia’s Employment Tribunal Claim form (ET1). This memo sets out the details, guidance on responding, potential grounds for defence, and possible outcomes and recommendations.
Responding to the ET1
The ET1 claim form completed by Alison Ambrosia on 16th March 2023 sets out the nature and details of the case against Scrumpy Cider Ltd. under the Employment Tribunals Regulations (2013). Alongside receipt of the ET1 claim, Scrumpy Cider will have received a ‘response pack’ including an ET3 form to complete which must be returned within 28 days of from issue (HM Courts & Tribunals Service, 2021). It is essential in this case that the ET3 form is therefore completed and returned by no later than 13th May 2023 following its issue on 15th April 2023. 
	Responses to the claim will only be considered by the tribunal service on the appropriate ET3 form. Once prepared, the ET3 can be submitted either by returning the paper copy, or completed online. In order for the response to be accepted, you must include a number of mandatory details set out on the form including an overall description of your response including whether you wish to resist (defend) all or part of the claim (CIPD, 2022c). 
	An extension to the response can be requested in writing with a detailed reason for the extension request if necessary. Failure to submit the ET3 form within 28 days or without a granted extension, will result in a default judgement being entered against you and will be considered with no defence present as in the case of ‘Baker v KA Limited’ (2020) under rule 21 of the Employment Tribunal Rules of Procedures (2013).     
	The ET3 form should be submitted with a summary of the key points forming the basis of the defence against the claims. This will include any supporting evidence including Derek Duggan’s investigation report into allegations against Steve Smith as these documents will be presented as a bundle for the hearing. An employment tribunal can stop respondents introducing significantly new material at the hearing so it is therefore essential that any information relevant to the defence is included at this point (Daniels, 2022).  

Details of the grounds of any claim
The details set out by Miss Ambrosia would suggest she will be seeking a claim of constructive dismissal, unlawful discrimination and sexual harassment as set out in the Equality Act (2010). The events contributing to this occurred following her promotion and relocation to the Newport office from 1st December 2022 until her resignation on 9th March 2023 as Miss Ambrosia outlines that she feels she has been “forced” out of her job due to discrimination. 
	Miss Ambrosia claims that behaviour towards her from her line manager Steve Smith (Area Sales Manager) made her feel “uncomfortable” during her induction to the Newport area in December 2022 and that she experienced Steve touching her leg against her will, both examples indicative of sexual harassment (ACAS, 2021c). The details described by both Miss Ambrosia in her ET1 and by Steve Smith in his statement relating to the events on 2nd March could also be deemed to violate Miss Ambrosia’s dignity, whether it was intended by Steve Smith or not. 
	Miss Ambrosia may claim the incident outlined in her resignation letter relating to 2nd March constitutes sexual harassment. It may then fall under the ‘last straw principle’, in which the incident cumulatively amounted to a fundamental breach of contract (Wasserman, 2018) resulting in her immediate resignation following the last incident on 2nd March in line with ‘Kaur v Leeds Teaching Hospital’ (2018). 
	The Equality Act (2010) sets out sex as a protected characteristic. Based on the information submitted by Miss Ambrosia, it would be reasonable to consider a claim of discrimination based on comments made by Steve Smith covered in points 4 and 8 of the ET1 regarding Miss Ambrosia’s “figure” helping to boost sales. Such comments are substantiated by Steve Smith regardless of his intention and has previously been seen in the case of ‘Smith v Rees’ (2013) in which a tribunal concluded that a female member of staff had been treated less favourably because of her sex.
	Miss Ambrosia also makes claims of what would be deemed as ‘third party harassment’ following her encounters with a particular client, Mr Richard Rees (pub landlord). Miss Ambrosia reports feeling uncomfortable several visits to Mr Rees and in subsequent meetings claims Mr Rees made comments as to her appearance creating an environment that “scared” her. This could reasonably be considered to create an intimidating, hostile, and offensive environment which Miss Ambrosia could claim constitutes third party harassment (ACAS, 2021c). 
	Cumulatively, in accordance with the Employment Rights Act (1996), constructive dismissal could be pursued if there has been a fundamental breach of contract by the employer (LexisNexis, 2023a). Alongside the express terms in Miss Ambrosia’s contract of employment, there are implied terms that amongst others, set out under common law the provision terms which Miss Ambrosia could seek to claim was breached in experiencing unlawful discrimination and sexual harassment (Wilmot-Smith, 2022).  
Potential Defence of the claim
If claims of unfair dismissal are put forward, Scrumpy Cider would have the burden of evidence in defending the claim and could utilise the range of reasonable responses test to do so (Baker, 2020).  However, in claiming constructive dismissal, Miss Ambrosia would need to demonstrate a proven breach of contract, be it the implied term in breaching trust and confidence (Barker, 2018). 
	In this circumstance, Scrumpy would put forward that no formal complaints had been received in relation to any sexual harassment by Steve Smith as seen in an earlier case ‘Assamoi v Spirit Pub Company’ (2012). As set out by Citizens Advice (2023), Miss Ambrosia did not clearly set out the grounds of her resignation and it should therefore be argued that Scrumpy Cider had no opportunity to address Miss Ambrosia’s grievance in line with the ACAS Code of Practice (CIPD, 2020).
	Steve Smith suggests in his defence that he and Miss Ambrosia developed “lively banter” during the induction period. Comments made could be deemed as not unwanted if Miss Ambrosia was an active participant in this culture as demonstrated in ‘Evans v Xactly Corporations Ltd’ (2018). It should also be put forward that Steve Smith had previously ceased unwanted physical contact with Miss Ambrosia after her request.
	Scrumpy Cider could be vicariously liable for acts of harassment carried out by Steve Smith. To defend this, Scrumpy would need to show reasonable steps were taken to prevent the harassment providing evidence of training, supervisions, or acknowledgement of relevant policies. Steve Smith admits he is aware of the equal opportunities policy, however, there is no evidence of acknowledgement of other relevant policies (CIPD, 2021). Scrumpy Cider can also demonstrate if applicable, bullying and harassment policy and zero-tolerance stance that sets out the expectations of all staff (McCarthy, 2018). 
	Since the revision of the Enterprise and Regulatory Reform Act (2013), it is established that employers are only now liable for the harassment of employees by third parties such as clients in limited circumstances (Hayes, 2019). In defending these allegations, referring to ‘Bessong v Pennine Care NHS Foundation Trust’ (2019), it should be set out that the claimed harassment by Mr Rees was not sufficiently reported as concluded in Derek Duggan’s investigation report.
 	Based on Steve Smith’s statement, it could be argued that a reasonable and consistent approach was taken in his management as there was no less favourable treatment demonstrated in his response in reminding Miss Ambrosia of her obligation to visit clients as he mentions he had previously warned male representatives of the same issue in the past. 
	I should be argued that Miss Ambrosia didn’t give Scrumpy Cider an opportunity to address these concerns whilst in employment as the issues were raised in her resignation notification. Scrumpy Cider have since conducted a full investigation into the allegation and proceeded with disciplinary action against Steve Smith based on the findings. 
Possible Remedies
The following points set out the factors an Employment Tribunal will consider in any making any award, and what advice Scrumpy Cider should consider in remedying the situation. 
Likely Amount of any Award 
Under the Employment Rights Act (1996), Miss Ambrosia could be entitled to compensation from Scrumpy Cider based on a number of factors in including loss of earnings and injury to feelings (Gov.uk, 2023). 
	Miss Ambrosia satisfies the qualifying period for a constructive unfair dismissal claim having over two years’ service at Scrumpy Cider after commencing her employment on 1st July 2020 (ACAS, 2022a). As such, she may be entitled to claim a ‘Basic’ and ‘Compensatory’ award set out below.
Basic Award
The Basic award utilises the same calculation as the statutory redundancy payment and is capped at £571 per week to 6th April 2023 (Maktelow, 2022). 
Figure 1: Basic Award Calculation for Miss Ambrosia:
	Date of Dismissal (Resignation)
	9th March 2023

	Age when Dismissed
	33

	Length of Service
	2 Years

	Weekly Pay
	£653.85 (Capped at £571)

	Basic Award: £1,142



Compensatory Award
Based on a discrimination claim, Miss Ambrosia may seek compensation for loss of earnings that could cover up until the point that she finds alternative employment. 
	A compensatory award is based on the amount the tribunal considers ‘just an equitable’ in the circumstances in considering the financial loss incurred by Miss Ambrosia up to a maximum of £105,707 from 6th April 2023 (CIPD, 2022b).
	Miss Ambrosia would therefore be entitled to claim lost earning from her leave date at £653.85 per week, and could also go onto claim compensation for future loss of earnings if there is evidence that the impact of the discrimination makes it harder for her to get a job. 
Figure 2: Example Compensatory Award for Miss Ambrosia  
	Past Losses 

	Net Pay
	£653.84 per week  

	Current time out of work
	9 Weeks 

	Current Losses
	£5,884.56

	Future Losses 

	Net Pay
	£653.84 per week  

	Loss could continue for:
	Up to further 43 weeks (Year in total) 

	Pension losses
	£69.40 per month (Auto enrolment)

	Loss of Statutory Rights 
	£350 (Aegon UK Corp Services v Roberts, 2009) 

	Potential Future losses
	£29,297.32

	Total Potential Compensatory Award
	£35,181.88



Injury to Feelings
[bookmark: _Hlk134440972]Scrumpy may be liable for compensation for distressed caused to Miss Ambrosia through an ‘Injury to Feelings award’ set out in the landmark case of ‘Vento v Chief Constable of West Yorkshire Police’ (2003). The amount of compensation for claims presented after 6th April 2023 is set out as follows (Courts and Tribunals Judiciary, 2023):
Figure 3: Vento Bands 
	Band
	Sum
	Classification

	Lower
	£1,100 - £11,200
	Less Serious Cases

	Middle 
	£11,200 - £33,700
	Cases not meriting upper band

	Upper 
	£33,700 - £56,200
	Most Serious Cases



The tribunal will consider the duration of the discrimination or harassment, how Scrumpy behaved after the discrimination, the effect on Miss Ambrosia, and injury to feelings based on GP advice which in this circumstance would be stress induced by the situation. A pertinent comparator as seen in the recent case of ‘Lyons vs Starplan’ (2023) whereby a median award of £19,000 was issued for sexual harassment conducted outside of the workplace (Machell, 2023). With this being considered, it would be reasonable to expect a middle tier claim from Miss Ambrosia based on the circumstances. 
Factors that May Impact the Award
There are criteria that may also affect the level of award issued by a tribunal. The severity of harassment, inflation, or a perceived failure to address concerns raised could increase the claim (Clark, 2023). 
	Failure to comply with the ACAS code of conduct by either party could see the award increased or reduced by up to 25% either side (CIPD, 2022c). Scrumpy Cider could seek to claim that Miss Ambrosia did not give them sufficient opportunity to address the concerns to reduce any award.
	In calculating the Injury to feelings under the Vento guidelines, numerous factors will be considered however an employer who can demonstrate active steps have been taken to limit discrimination to make every effort to offset discrimination has a degree of mitigation (Theron, 2022). As seen in ‘De Souza v Vinci Construction’ (2017), there could be an additional 10% uplifts to psychiatric injury which Miss Ambrosia could seek and there is no limit on the amount of compensation that can be awarded for injury to feelings or exemplary damages (CIPD, 2022c).
	When claiming constructive dismissal, credit will be given as to whether Miss Ambrosia secures alternative employment (Gwilliam, 2022). As Miss Ambrosia states in her claim that she faces an “uncertain future” citing her personal health and economic opportunities, she would therefore have to demonstrate evidence of the impact of the discrimination by Scrumpy in seeking alternative employment (Citizens Advice, 2019) which could affect the compensatory claim awarded. 
Recommendation 
Scrumpy Cider ultimately has two options in proceeding from this point after assessing the chances of success. Scrumpy Cider can choose to proceed with the employment tribunal to defend the claims at an initial cost of time and legal fees but at the significant risk of Miss Ambrosia winning the case.
	Based on recent tribunal statistics, the average award for Sex Discrimination claims is £24,630 (Gov.uk, 2022) but as outlined above, could potentially reach a six-figure sum excluding the legal costs and considerable time considerations. A major factor to be considered by Scrumpy Cider is the reputational damages that could follow given the severity of the allegations and the effect on your organisations public image and commercial risk to loss of earnings (Does, Gundemir and Shih, 2018; O’Brien, 2018).
	The second option and personally recommended route, would be to seek to settle the case with Miss Ambrosia prior to the final tribunal hearing. Whilst the process of early conciliation under the Enterprise and Regulatory Reform Act (2013) was not initially considered with Miss Ambrosia, conciliation can still be undertaken until a judgement is made in order to resolve the dispute and reach a confidential agreement without a public hearing (ACAS, 2022b). 
	35% of sex discrimination cases are settled out of court (Gov.uk, 2021) in part due to significant financial risks which I would consider to be considerable in this case considering the submission made by Miss Ambrosia. Whilst there are mitigating circumstances that can be offered by Scrumpy as to defend the case, I believe the most suitable option would be to settle in considering the reputational damages that could be saved in avoiding a public tribunal hearing. The overall cost of defending the hearing could also surpass the settlement agreement sum as seen by the BBC who spent £500k on the failed defence of a claim that they could have settled for £50k earlier in the proceedings (Rawlinson, 2015). 
	Settling the case also offers to opportunity to agree a non-disclosure agreement (NDA) whereby Scrumpy enters into a written agreement with Miss Ambrosia to prevent the disclosure of details relating to the concerns raised and can alleviate commercial risks of adverse reputational damage that could be risked in proceeding to tribunal (Pagan, 2022). 
	I would also encourage Scrumpy Cider as an organisation to act to prevent future sex discrimination and harassment to not only mitigate future claims, but to avoid the detrimental impacts this can have on the wider workforce (Suff, 2022a). Whilst employers aren’t currently liable for third party harassment, the Worker Protection (Amendment of Equality Act 2010) bill will see employers once again liable for third party harassment (Tait, 2023). It is therefore essential that action is taken to prevent future incidents of alleged harassment by Mr Richard Rees or others.
	As reported by Barmes (2022), settlement agreements can also have unintended consequences in that it can hide the severity of harassment or workplace misconduct. Therefore, it is essential that if a settlement is agreed, Scrumpy Cider reinforces clear and accessible policies outlining a zero-tolerance stance along with clear reporting procedures for any staff to raise concerns to again seek to prevent future incidents (Gwilliam, 2022). 
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Briefing Note

Subject:	A summary of legal ramifications of Scrumpy Cider Ltd. dispensing with Payment Providers IT and payroll services 

Date of Release:	May 2023 

Requested by:	Mr Bob Braeburn, Managing Director

For Attention of:	Scrumpy Cider Ltd. Management Board

Prepared by: 	Grahame Chapman 	0750314@student.uwtsd.ac.uk	


Purpose
The purpose of this briefing note is to highlight the legal issues in insourcing Scrumpy Ciders IT and Payroll functions, and the subsequent discharge of the outsourcing contract with Payment Providers. 

Considerations
Before setting out the pertinent legal issues for consideration, the outsourcing agreement or commercial contract should be requested and reviewed in order to establish data protection provisions, agreed service levels, termination provisions, and TUPE arrangements (LexisNexis, 2023b). 

Any termination provisions within the commercial contact should be reviewed to identify legitimate clauses to terminate the contract whether this be through expiry, agreement, or notice (Sneddon, 2022). Failure to consider this could result in a repudiatory breach of contract under common law that could result in Payment Providers seeking damages to cover any losses incurred (Richards, 2019). 

Transfer of Undertakings (TUPE) 

The pertinent legal consideration in this proposed reform is however the impact on personnel, and potential TUPE implications. The Transfer of Undertakings, Protection of Employment Regulations (2006) outlines the protection offered to employees as part of a service provision change which could be applicable as a consequence of the insourcing activity. This established legal requirement would mean that Scrumpy Cider could be responsible for taking on any Payment Provider staff who meet the economic entity test (McMullen, 2016).

If Scrumpy Cider were to undertake similar activities to those of Payment providers, it would be deemed a service provision change. Payment Providers however deliver services across England and Wales so a key consideration is whether immediately prior to the transfer of services, an organised group of Payment Provider employees carry out work specifically for the provision of the IT and Payroll function of Scrumpy Cider (ACAS 2021a). If these criteria are met, then Scrumpy Cider would see the automatic transfer of these staff from Payment Providers. 

Using a percentage test has historically been considered a practical way in identifying whether an employee is required to transfer if they spend over 50% on Scrumpy services (CIPD, 2022a).  However, Julliet & Ince (2014) determine that the percentage test alone is not sufficient as consideration must be given as to whether there is an organised grouping of employees are assigned to Scrumpy services as demonstrated in relevant cases (‘Eddie Stobart Ltd. V Mr J Moreman’, 2012; ‘Costain Ltd v Armitage and ERH Communications Ltd’, 2014).

Under the automatic transfer principle, employees transferred to a new employer are entitled to same terms and conditions they received prior to transfer (Suff, 2022b) as demonstrated in ‘Ponticelli UK Ltd. v Gallagher’ (2022). 

Some organisations may seek to terminate the employment of incoming employees or amend their terms to evade any additional costs or defined benefits schemes (Wynn-Evans, 2020). This would however be cautioned against as it could be automatically deemed as unfair dismissal as established in ‘Hazel & Anor v. Manchester College’ (2014) and in breach of legislation (The Collective Redundancies and Transfer of Undertakings Regulations, 2014). 

Conclusion

The predominant legal consideration in this circumstance is therefore the TUPE consequences and Scrumpy Cider should review with Payment Providers any organised groups dedicated to Scrumpy services and whether TUPE would be applicable. Consideration should be given to the additional costs of additional staffing to fully consider the financial implications of the change. It would be advised that before proceeding, the management board perform due diligence of employee liability information and review the outsourcing agreement.
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