 Criminal Law – Assignment 2
  Question:
Polly and Mohammed have been together for 10 years. Polly has Schizophrenia. During a social event at their local pub, Polly becomes paranoid and notices Mohammed flirting with the bar lady, Roxanne. Polly is upset by what she has seen so walks up to Roxanne, calls her a “bitch” and gestures her middle finger at her. Polly is asked to leave the pub.
When outside Polly notices Roxanne's moped and using a broken glass in the carpark, severs the brake cables. She then walks home, and Mohammed eventually follows. He is annoyed and embarrassed of the scene Polly caused in the local pub.
When Polly and Mohammed are inside the house, Polly accuses Mohammed of fancying Roxanne. Mohammed reassures Polly that this is not the case, but Polly gets increasingly angry and continues to question Mohammed about Roxanne, insinuating that Mohammed finds her more attractive than Polly. Mohammed eventually snaps and shouts “Yes, I'm having an affair with Roxanne and have been for the past 9 months, I love Roxanne and we are going to be together”. Polly bursts into tears, turns away and notices a glass ashtray which she picks up and smashes Mohammed over the head with. Mohammed dies instantly from the head injury.
Discuss the offences committed and any defences that may be considered.

In this assignment, a discussion on what offences and defences Polly could be liable for. It will also include real case law to provide evidence and clarity on each offence. The offences include Section 39 Common Assault, Criminal Damage and Murder. The actus reus and men’s rea will be discussed as well as any relevant defences.
Under section 39 of Criminal Justice Act 1988, Polly could be liable for a common assault. “An assault is any act (and not mere omission to act) by which a person intentionally or recklessly causes another to suffer or apprehend immediate unlawful violence.” Fagan V Metropolitan Police Commissioner (1968). Firstly, we must identify all actus reus elements of this offence. There needs to be some conduct on the part of the defendant. Ireland: Burstow (1998). Polly did commit conduct towards Roxanne as she brought about unwanted insults. Assault can be just verbal and not just physical. The victim must then apprehend immediate unlawful personal violence. Roxanne apprehended Polly who made the comment of “Bitch” and put her middle finger by asking her to leave the pub. Polly could immediately act on her threats and escalate them further. R V Constanza (1997). Polly conduct caused the apprehension of immediate unlawful personal violence. All actus reus elements have been met. For the men's rea of this offence we start with direct intention which asks was it is D’s aim or purpose to cause somebody to apprehend immediate unlawful personal violence? In this case Polly did not intend Roxanne to apprehend immediate unlawful violence. Due to this, we move to indirect intention which asks was it virtually certain that D’s conduct will cause somebody to apprehend immediate unlawful personal violence and D is aware of this? In this scenario it is not virtually certain the Polly’s conduct would cause Roxanne to immediately apprehend personal violence and Polly would not be aware of this. We now move on to recklessness. Recklessness is where the defendant realises the risk that his conduct might cause somebody to apprehend immediate unlawful personal violence. Polly has committed subjective recklessness. Cunningham (1957). The Men's Rea has been satisfied. This offence has general defences which include insanity, automatism and intoxication. To have the defence of insanity the defendant has a disease of the mind. A disease of the mind will be established where an internal factor causes a malfunctioning of mind (Kemp [1957]). Polly does have a disease of the mind due to her having Schizophrenia. This disease of the mind must lead to the defect of reason. The defence will only apply to those whose cognitive powers of memory, reason and understanding are defective. D’s failure to appreciate the nature of his act or its wrongness must result because of a defect of reason resulting from his disease of the mind. It cannot be because of some other reason, like the fact that he is intoxicated. Codere (1916). Polly does have the defence of Insanity. For automatism to occur the prosecution must prove that D’s conduct was voluntary (the D was sufficiently in control of his bodily movements) for the conduct to be said to be truly his due to an external factor. Such as intoxication. Polly would not be liable for this defence as well as intoxication. 
Polly is not liable of Section 39 Criminal Justice Act 1988 (Common Assault) as she has the defence of insanity as she has a disease of the mind.
We need to explore if Polly is Liable for any form of Criminal Damage. Basic Criminal Damage comes under section 1(1) Criminal Damage Act (1971). The definition of criminal damage is a person who without lawful excuse destroys or damages any property belonging to another, intending to destroy or damage any such property, or being reckless as to whether any such property would be destroyed or damaged, shall be guilty of an offence. Actus Reus elements involves areas such as destroys/damage property which belong to another without lawful excuse. Polly has damaged Roxanne’s Moped by severing the brake cables. A case law which defines damage is Hardman (1986). Roxanne's moped would be rendered unfit for purpose Whitely (1991). This falls under damage. Polly did destroy property as under section 10 (1) Criminal Damage Act (1971) Property can be a tangible item. In this case a moped would class as a tangible item. We then need to identify if the property that Polly destroyed belonged to another. Section 10 (2) Criminal Damage Act (1971) states what constitutes as belonging to another. In this case Polly destroyed property belonging to Roxanne as Roxanne has control of it. Seray – Wurie V DDP (2012). All the Actus Rues Elements have been satisfied. The Men's Reas tests the Intention Polly had. For Direct Intention you need to ask was it Polly’s aim or purpose to damage or destroy property. In this case Polly had Direct intention as it was her aim and purpose to damage and destroy property belonging to Roxanne.
Basic Criminal Damage has two defences. In this case Polly has no defence as none of these apply. Polly could not have the defence of section 52 (A) Criminal Damage Act (1971) because Polly could not of believe that Roxanne would have consented to break the brake cables of her Moped. Jaggard v Dickinson [1980]. Polly also can't have the defence of Section 52 (B) Criminal Damage Act (1971) because Polly can't claim that Roxanne Moped was in immediate need of protection. Hunt (1977).
Polly Is Liable for basic Criminal Damage contrary to Section 1 (1) Criminal Damage Act (1971) as all elements are satisfied for criminal liability.
Polly could be liable for murder. Murder is a common law offence. Murder is defined as unlawfully killing another person under the Kings Peace. (R V Smith) Morgan James. For this offence we need to identify all the actus reus elements. Polly did murder somebody unlawfully. Polly also killed another human being. A particular human life begins at conception, when sperm and egg meet to form a zygote. A human end when life is extinct. This means Mohammed is a human being. Polly also committed this murder under the king's peace as murder is not allowed and Polly committed an illegal act. All actus Reus Points have been satisfied. Now we need to identify the Men's Rea of murder. This ask was their Intention to kill or cause GHB by Polly to another Human being. This would be liable towards Polly because even though she did not have the intention to kill Mohammed, she had the intention to cause GBH to Mohammed. Rahman (2008). This satisfies the men's rea element of this offence. All men’s rea elements have been satisfied. 
With murder there comes to specific partial defences. These are killing under diminished responsibility and killing under loss of control. If we look at the defence of diminished responsibility, then the defendant must have an abnormality of mental functioning which can be found in Section 52(1) Coroners Justice Act (2009). The abnormality of mental functioning must come under a recognised mental condition and the burden of proof would lie on the defendant to prove at the time of the Killing she/he had diminished responsibility. If we look at this Scenario, then Polly could be applicable for the defence of diminished responsibly. This is due to Polly have Schizophrenia which is a recognised mental condition and have impaired Polly’s ability to understand the nature of the conduct, form a rational judgement and exercise self-control. As mentioned, it would be down to Polly to prove that at the time of the Killing, she was suffering with the abnormality of the mind. Wilcock (2016).
The second defence for Murder is Killing under the loss of control which can be found Section 54(1) Coroners and Justice Act (2009). This implies that the defendant acted out of fear from the defendant causing them to murder the victim. The defence of loss of control had qualifying triggers. The two qualifying triggers for this offence are that the Defendant was afraid of serious violence from the victim towards them. Pearson (1992). In Polly’s case there was no need to be in fear of Mohammed as Mohammed was not causing any issue at that time. The second qualifying trigger is where loss of control was caused by things said/done. In Polly’s scenario Mohammed had not done anything which would allow Polly to have a sense of being seriously wronged. Polly would not have the defence of loss of control.
Polly is not liable for murder as the defence of diminished responsibility would apply however Polly would be liable for Manslaughter due to the nature of the crime. 
In this assignment, a discussion on what offences and defences Polly could be liable for took place. It also included real case law to provide evidence and clarity on each offence. The offences include Section 39 Common Assault, Criminal Damage and Murder. The actus reus and men’s rea will be discussed as well as any relevant defences. Overall, Polly is liable for Basic Criminal Damage, and potentially Manslaughter. Polly would not be liable for Murder as she had the defence of diminished responsibility. Polly is also not liable for section 39 common assault as she has the defence of insanity which requires a disease of the mind.
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