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Equity and Trusts Assignment Two
Question 1

A ‘will’ according to the Wills Act (WA) 1837 is a testamentary document made and executed according to law by a testator of sound mind where properties (real or personal) are disposed to beneficiaries after death (Wills Act, 1837). S.9 of the WA 1837 provides that a document cannot take effect as a will unless it is in writing and signed by the testator in the presence of at least two witnesses (Virgo, 2018, pp.3-4). As public documents, the significance of ‘formality’ surrounding wills prevent secret dealings. Historically, the creation of secret trusts allowed discreetness associated with mistresses, illegitimate children and to avoid early statute that prevented bequests to women or donations of land to charity; Katherine, Duchess of Suffolk v Herenden [1560] (McDonald and Street, 2020, pp.114). The formalities set out in s.9 based on transparency mean that secret trusts do not comply (Wilson, 2015, pp.228). That said, the WA 1837 can be circumvented by the use of secret trusts and the justification for their enforcement can be critically evaluated by examining case law. 

Secret trusts are of two sorts; fully secret and half-secret (Watt, 2013, pp.134). A fully secret trust will appear to be an absolute gift to a legatee on the face of the will however, outside of the will the testator has asked the legatee to hold the legacy on trust. In half secret trusts, the will indicates the legacy to be held on trust but does not stipulate the trust’s terms including beneficiary (Fielding, 2021).

Ottaway v Norman [1972] set out the requirements to establish a valid secret trust. There must be intention to create a trust, communication of that intention and acceptance of the trust obligation expressly or by acquiescence; Moss v Cooper [1861]. Furthermore, in Kasperbauer v Griffith [2000] Lord Justice Gibson clarified that the testator must have intended to create a trust complying with all three certainties (McDonald and Street, 2020, pp.116-120). It was held in Blackwell v Blackwell [1929] that both must follow the same basic requirements (Watt, 2020, pp.238).

The major difference, however, between fully and half-secret trusts relates to when the communication takes place (Moffat, 2005, pp.141). Fully secret trusts require the existence of the trust to be communicated prior to the testator’s death, failure to inform the secret trustees of their intention and terms would negate its validity; Re Boyes [1884], thus allowing the secret trustee to keep the property beneficially; Wallgrave v Tebbs [1855]. Whereas for half-secret trusts communication must take place before or at the time the will is executed, failure will result in the property reverting back to the testator’s estate; Re Keen [1937] (McDonald and Street, 2020, pp.117-122). In both, the communication can be either oral or in writing, provided the trustee knows the existence and terms; Blackwell [1929] (Virgo, 2018, pp.113-114). Rawstron v Freud [2014] illustrates the differences between fully and half-secret trusts with the importance of communication being central (King, 2014). 

Rawstron v Freud [2014] is an example where the courts justified the enforcement of a secret trust and a distinction between the two. The decision was based on a change from an earlier version of the will where Freud had attempted to make a half-secret trust, a clause omitted in his last will (King, 2014). Subsequently, the court held a common-sense approach with justification being that Freud was conversant with secret trusts, therefore, no longer held that intention. This decision has been argued as being ambiguous and that justification of the enforcement of fully secret trusts are better explained in accordance with general law on dispositions where the words “to (A)” does not express the existence of a trust and should raise the presumption of an ‘absolute gift’ on the face of the will (Watt, 2020, pp.193).

In both, however, the testator’s wishes are not clearly expressed in the will, therefore, appear to be in direct conflict with the WA 1837. Consequently, the risk of fraud by a secret trustee is high, particularly with regards to fully secret trusts as the trustee appears to be entitled to the property absolutely. Consequently, a cautious testator may prefer a half-secret trust regarded as being incorporated into the will (Watt, 2020, pp.193). McCormick v Grogan [1869] is the leading authority on fully secret trusts whereby had the facts been sufficient, in principle a fully secret trust would have been enforced in accordance with the maxim: ‘equity will not permit a statute to be used as an instrument of fraud’ (Wilson, 2015, pp.230-231). In effect, the court will justify the enforcement of secret trusts as a means to prevent a secret trustee from defrauding a testator, moreover to give effect to the testator’s final intentions reflecting the principle of equity: fairness; Marley v Rawlings [2014] (McDonald and Street, 2020, pp.119-125). This justification has been widely documented within literature as the ‘fraud theory’; Rochefoucauld v Boustead [1897] (Chung, 2018). 

The ‘fraud theory’ endorsed in McCormick [1869] has been argued to hold limited justification with regards to half-secret trusts due to the secret trustee being named within the will as a fiduciary (Mitchell, 2018). Therefore, less likely to engage in personal fraud (Chung, 2018). However, this theory is flawed, particularly regarding the position of the beneficiary. Difficulties arise when substantiating the evidence, as the burden of proof lies with the person trying to establish a trust exists (McDonald and Street, 2020, pp.120-121). 
Further inconsistencies arise where a trustee denies the existence of a trust or dismisses their arrangements with the testator. Here the beneficiary is not necessarily defrauded as the trustee did not make a promise to the beneficiary and the ‘object’ may fall into residue where the trust is unenforceable (McDonald and Street, 2020, pp.120-121). Therefore, the fraud theory cannot be seen as justification for a half-secret trust. This is in accordance with the maxim ‘equity will not assist a volunteer’. As the beneficiary is regarded as a ‘mere volunteer’ equity would not typically enforce a trust until the ‘object’ has been transferred to the trustee by the will (Hedlund, 2016). Though, in fully secret unenforceable trusts the legatee would be entitled to the ‘object’ absolutely (Watt, 2020, pp.193). 

Recognition of secret trusts and justification for their enforcement has been endorsed due to the formalities of the WA 1837 and the maxim preventing a statute being used as an instrument of fraud. However, the preferred view is that secret trusts are valid not as exceptions to formality requirements, but, rather that they operate outside of the will; Blackwell [1929] (Virgo, 2018, pp.111). Acknowledged as ‘dehors the will’ theory, secret trusts operate as express trusts created inter vivos by the agreement communicated to the trustee by the testator and therefore not declared on death but fully constituted upon the testator’s death, whereby the property is transferred to the secret trustee/legatee (Moffat, 2005, pp.148). 
In Re Gardner (No.2) [1923] the judge used the ‘dehors’ theory to justify his decision in favour of a beneficiary that predeceased the testator, thus the deceased’s estate was held to be entitled. S.25 WA 1837 provides that if a beneficiary dies, the legacy fails, reverting back to the residue of the estate. Though, central to ‘dehors the will’ is that it operates free of the WA 1837 (McDonald and Street, 2020, pp.124). Consequently, inferring that the communication cannot be changed and would be irrevocable from that moment (Wilson, 2015, pp.245). Additionally, in Re Young [1950] the court held in favour of the beneficiary who had witnessed the will which would be invalid under s.15 WA 1837. However, the secret trust was justified by Justice Danckwerts as being created ‘dehors the will’, thus this rule did not apply as the WA 1837 has nothing to do with it (Wilson, 2015, pp.244). The justification for circumventing the WA 1837 to enforce a secret trust was also recognised by Sir Robert Megarry V-C in Re Snowdon [1979] where the fraud theory was rejected on grounds that ‘the whole basis of secret trusts is that they operate outside of the will’ (Watt, 2020, pp.112).

This theory, however, is open to criticism. Chung (2018) states that it does not provide an explanation why there are different rules for the validity of fully and half-secret trusts and argues that the theory is flawed as the notion ‘outside the will’ and ‘outside the Wills Act’ are confused, given that the testator is still reliant on the will to transfer the property to the secret trustee/legatee. 

Further contradictions arise when examining the justifications given by courts to enforce secret trusts of ‘land’. S.53(1)(b) Law of Property Act (LPA) 1925 requires that a trust of land must be evidenced in writing and signed; illustrated in Re Baillie [1886] where the court could not justify the enforcement of the half-secret trust of land due to the lack of written evidence. Contrary to this, in Ottaway [1972] a fully secret trust was enforced despite the lack of written evidence (Wilson, 2015, pp.245-246). This according to Virgo (2018, pp.113) could be argued to have been justified to not allow the formality requirements of the LPA 1925 to be used as an instrument of fraud. Consequently, inferring that fully secret trusts of land are in fact constructive trusts and therefore under s.53(2) LPA 1925 can be created orally (McDonald and Street, 2020, pp.124). 

Justification given by courts to circumvent s.9 WA 1837 to enforce secret trusts has centered on the fraud and ‘dehors the will’ theories. The ‘fraud theory’ although seemingly enforced by adhering to the maxims of equity holds little justification with regards to half-secret trusts. The ‘dehors the will’ theory is the more modern and preferred theory, although, criticised as being confused given that the WA 1837 is fundamental in its enforcement. Ultimately, the foundation of secret trusts is that they remain secret. Therefore, acknowledged and justified as being independent of the WA 1837.
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Question 2

Fundamental to the law of trusts is that the objects of a trust are people, not purposes and typically, to be valid a trust must have a human beneficiary; Re Denley [1969] (Wilson, 2015, pp.248). For a trust to be considered ‘charitable’, its purpose must exist for public benefit; Bowman v Secular Society [1917] (Thomson Reuters, 2022b). 
As Simon has attempted to create a trust for private purpose it appears to be invalid and infringes the ‘beneficiary’ principle due to the absence of identifiable beneficiaries; Morice v Bishop of Durham [1805]. Though, there are exceptions. Trusts for the erection or maintenance of tombs or monuments have long been regarded as valid; Musset v Bingle [1876], despite not being charitable due to the absence of any public benefit; Trimmer v Danby [1856]. Therefore, the monument in Simon’s will appears to fall within this exception (Pawlowski and Brown, 2019). Nonetheless, to be valid, the bequest must be sufficiently certain in its purpose (Virgo, 2018, pp.189-193). A decision evidenced in Re Endacott [1960] as being ‘of far too wide and uncertain a nature’ to qualify (McDonald and Street, 2020, pp.103-104).

Valid purpose trusts must be clear and comply with the rules on perpetuity, determined as a relevant life-in-being plus twenty-one years (Virgo, 2018, pp.103). Therefore, it can be assumed that the monument will be complete within that time. As Simon has stated to maintain the monument ‘for as long as possible’ it could be argued to satisfy rules on perpetuity. However, how Simon’s words are interpreted could prove unclear as maintaining the monument would continue indefinitely; Musset [1876] (Kearns, 1997, pp.22). In Re Hopper [1932] a trust for the care and upkeep of graves and monuments was held to be valid, though the words ‘so far as the trustees can legally do so’ limited the perpetuity (McDonald and Street, 2020, pp.103-104).

If valid, at the end of the perpetuity period any balance remaining should revert to the person entitled to the residue of estate (Virgo, 2018, pp.192). However, as Simon fails to identify separate funds for the building and maintenance; Musset [1876], the trust would appear to be void for perpetuity, therefore invalid (Kearns, 1997, pp.22).


To advise on the second disposition’s validity, it must be established if the clause concerning £30,000 can be categorised as a trust or power. It must also be acknowledged that at the end of the year following Simon’s death, Simon set an additional requirement. Therefore, consideration must be given to fixed and discretionary trusts as well as powers of appointment (Robinson, 2021). 

It is evident that Tina and Ursula have ‘absolute discretion’ on how to act regarding the distribution of the £30,000. However, problems arise as to their obligation to distribute the property. Discretionary trusts provide that trustees have a duty to distribute income; McPhail v Doulton [1971] (McDonald and Street, 2020, pp.39). However, when considering Simon’s instruction that any undistributed property following a year of his death is to be divided evenly amongst his relations, it can be inferred that there is no need for immediate distribution. Thus, suggesting that Tina and Ursula hold the power of appointment in a fiduciary capacity; Re Hay’s ST [1982] (Laver, 2021). 
The only duty to distribute would be any remaining property at the end of the year which would constitute a fixed trust; where the interests of the beneficiaries are fixed, for instance ‘divided equally’ amongst Simon’s relations (Robinson, 2021). To satisfy the certainty of objects requirements in fixed trusts, a full list of beneficiaries must be capable of being created; IRC v Broadway [1955] (McDonald and Street, 2020, pp.33). The issue here is whether the term ‘relations’ would meet that requirement. Re Gulbenkian’s Settlements [1970] confirmed the ‘list test’ to determine if an individual was a member of a class, a test adopted by McPhail [1971] (Virgo, 2018, pp.92-93). 

Re Baden (No. 2) [1973] recognised that ‘relatives’ were conceptually certain as the class could be clearly defined (Virgo, 2018, pp.91). However, Lord Justice (LJ) Sachs and Megaw defined relatives as ‘descendants from a common ancestor’, whilst LJ Stamps stricter approach defined ‘relatives’ as ‘next of kin’ or ‘nearest blood relations’. Therefore, when considering Baden [1973] the disposition could be valid after a year as a fixed trust (Watt, 2020, pp.102-103). However, if Tina and Ursula are unable to compile a full list of beneficiaries, the trust will be void on the grounds of uncertainty and the property would fall to the person/persons entitled to the residue of the estate (Virgo, 2018, pp.92-93). 


Tina and Ursula are holding a collection of Turner paintings for Simon’s friends which his cousin Vinnie may select. This clause is problematic as it is unclear as to whom Simon’s friends are. A trust for ‘friends’ can be presumed to be conceptually uncertain considering the differing degrees of friendship, therefore, unclear as to what degree of relationship Simon intended (Virgo, 2018, pp.91). Thus, should the paintings remain undistributed, the beneficial ownership in the trust property returns to the settlor held on resulting trust (Thomson Reuters, 2022c). 
Vinnie has power of appointment, though, does not hold the power in a fiduciary capacity but as a personal power. Consequently, Vinnie owes no duty and is under no obligation to exercise Simon’s request (Laver, 2021). Conversely, Vinnie could exercise his power capriciously (Virgo, 2018, pp.96-97). 

For trusts to be valid, the three certainties must be present; Knight v Knight [1840] (Wilde, 2020, pp.349). Certainty of intention and certainty of subject are clearly established, evidenced by the specific wording used; ‘to my trustees to hold on trust…’ and ‘my collection of turner paintings…’. However, there appears to be uncertainty regarding objects when determining what defines ‘friends’; Re Barlow’s WT [1979] and although attempts have been made, Browne-Wilkinson J held ‘friends’ to be not sufficiently certain. Which on application, could result in an invalid trust whereby the ‘paintings’ would revert back to the estate and fall into residue. Had Simon clearly listed his ‘friends’, the trust would be valid as the three certainties would be satisfied (Harris, 2003).


Complications arise pertaining to the £75,000 to be held for such persons being inhabitants of Swansea. A disposition comparable to McPhail [1971]; whereby the trustees at their ‘absolute discretion’ ‘shall’ apply the net income to or for the benefit of any officers/employees, ex-officers/ex-employees or any relatives/dependents of any such persons in such amounts, they think fit. This disposition was void for uncertainty; however, it was argued to be a discretionary trust, not a power, therefore, the class ascertainability test was suitable; IRC [1955] (Watt, 2013, pp.48-49).
Given that Tina and Ursula ‘shall’ distribute £75,000 amongst inhabitants of Swansea at their ‘absolute discretion’, this disposition could be considered a power, nevertheless, they are not obligated to do so. By applying McPhail [1971] and examining the words used, it is clear Simon intended to create a discretionary trust (Bray, 2012). Additionally, the subject; £75,000, appears to be sufficiently certain, and as a discretionary trust, the trustees have discretion on distribution (Harris, 2003). 

McPhail [1971] identified an essential test relating to certainty of objects; ‘whether it could be said with certainty that an individual was or was not a member of the class’, though, the test would not fail simply if it were impossible to ascertain every member of the class; Baden [1973] (Donnell, 2016). Trustees need only be aware of the width of the field to adapt their method of selecting objects (Wilson, 2015, pp.82). Should Tina and Ursula fail to exercise their discretion, the court would be unable to execute the trust given its large class of objects; Morice [1805] (Virgo, 2018, pp.94).

Lord Wilberforce in McPhail [1971] provides clarity on this disposition, explaining that a discretionary trust for the benefit of ‘all residents of Great London’ would be invalid as being ‘administratively unworkable’ (Wilde, 2020, pp.356). Demonstrated in R v District Auditor of West Yorkshire [1986] where a trust for the benefit of inhabitants of West Yorkshire was deemed far too wide a class (Wilson, 2015, pp.84-85). 
By applying this judgement, the trust is uncertain and likely to fail on the grounds of administrative unworkability and return to Simon or his estate on resulting trust. To improve the prospects, a far smaller group of potential beneficiaries should be considered (Virgo, 2018, pp.90).


The disposition containing residue to be held for ‘such persons with a moral claim on me’ must satisfy the ‘any given postulant test’; Re Gulbenkian [1968], where the trustees must be certain on whether a beneficiary falls within the class of objects (Watt, 2020, pp.98). A power in a discretionary trust to select such persons whom the trustees believed to have a ‘moral claim’ on the settlor made the trustees arbiters; Re Leek [1969] (Virgo, 2018, pp.98-99). 
LJ Denning confirmed this in Re Tuck [1978] stating that the decision or opinion of the trustees or third party may cure any conceptual uncertainty (McDonald and Street, 2020, pp.37-38). Tuck [1978] established that a settlor can provide for a third party to give meaning to a term that would otherwise be conceptually uncertain (Wilson, 2015, pp.79-80). Thus, by applying Leek [1969] and Tuck [1978], it can be argued that Walter is competent to resolve any uncertainty. However, Simon’s intention must be respected, if Walter acts unreasonably the court could intervene and set the concept aside (Virgo, 2018, pp.99-100). 
Here, the group to benefit under the trust appears to lack conceptual certainty. This uncertainty is not cured by allowing Tina and Ursula to decide who comes within the class unlike Tuck [1978] as there is no objective way to understand what Simon intended to achieve (McDonald and Street, 2020, pp.38). On the contrary, as arbiters, Tina and Ursula are able to determine who has a ‘moral claim’ (Virgo, 2018, pp.98). 
As this gift is one of residue, if it fails, the property will pass under the intestacy rules (Thomson Reuters, 2022a).
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