



Tort Law – Assignment 1: Negligence

By George Lovering










As with most areas of law, legal precedent and case law helps establish a solid foundation to start from when discussing them, tort law is no different regarding this observation. So, in order to critically analyse specific aspects of tort, as is the objective here, relevant cases can be looked at in order to support arguments. Negligence is a factor of tort law, and the case law is vast, cases such as Bolam v Friern HMC (1957), Mansfield v Weetabix (1998) and Nettleship v Weston (1971), just to name a few that will be addressed throughout. These cases serve a variety of purposes in this discussion, but also hold significance in tort as they serve as important examples of negligence, the standard of the duty of care, determining if that duty of care is breached and what are the conditions required for this to happen in order for liability to be imposed. Using this information, it is then possible to critically analyse whether the standards that are currently in place are fair to the parties involved, both the claimants and the defendants. 
Firstly, Stewart (2006) defines duty of care as “A requirement that a person act toward others and the public with watchfulness, attention, caution and prudence that a reasonable person in the circumstances would.” Expanding on Stewart’s definition, the next logical step is to look at what constitutes a breach of duty. In order to understand if there has been a breach in the duty of care, the standard of care must be established first so that it can clearly be determined if a breach has occurred. When attempting to put a definition on a ‘breach of duty’, the standard for a reasonable person can be found using the ‘objective test’ and in case law, however, there are different factors and outcomes surrounding this concept, Hylton (2016) explains “The reasonable person standard, we will see in this chapter, is objective, in the sense that it does not depend on the particular preferences or idiosyncratic psychological features of the defendant before the court. And although it is objective, it is not easily summarized in the form of a simple cost-benefit test.” Touching on this statement, Hylton emphasizes that the standard is objective, which is supported by case law with an ‘objective test’ to accommodate determinations but acknowledges some of the other factors that may come along with this. 
Although it has already been established that the standard is objective and the defendant is expected to meet the standard of a reasonable person, case law displays that this can depend on the circumstances surrounding a case and the defendant in terms of how the standard of care differs from person to person. The case of Wilsher v Essex (1988) shows the that the standards for medical professionals are held higher in cases where clinical negligence has been alleged, even for junior doctors in this case. In Wilsher v Essex, a premature baby was given too much oxygen which was then followed by the child losing vision in one eye, although it was argued that the blindness could have been caused by other factors apart from the junior doctor administrating to much oxygen, the defendant was still deemed negligent. Wilsher v Essex was a landmark case in clinical negligence specifically because it was determined that regardless of whether or not the doctor was a junior doctor, junior doctors still hold the same standard of care as a fully qualified doctor would, additionally, Timms (2019) states “The decision of this case highlights the standard of care doctors are to comply with when administering care. This standard in relation to history-taking is the same regardless of the area of medicine, the seniority of the doctor, or their level of experience.” Although it could be argued that the standards of care established for junior doctors hinders them in these cases and could be off-putting for people wanting to get in this field, there is a case and a test derived from said case that can assist defendants in similar cases. Bolam v Friern HMC (1957) is responsible for the inception of the ‘Bolam test’ in tort due to the ruling of the case, the defendant who was a doctor was found not guilty of negligence, it was stated by the House of Lords "A medical professional is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art… Putting it the other way round, a man is not negligent, if he is acting in accordance with such a practice, merely because there is a body of opinion who would take a contrary view." To expand on this statement from the case, a definition provided by Martin (2010) on the Bolam test states “where clinical negligence is claimed, a test used to determine the standard of care owed by professionals to those whom they serve, e.g. the standards of care provided to patients by doctors. The case Bolam v Friern Hospital Management Committee (1957) established that if a doctor acts in accordance with a responsible body of medical opinion, he or she will not be negligent.” 
Another landmark case involving clinical negligence was the case of Roe v Minister of Health (1954), in this case two patients were administered contaminated anaesthetics which resulted in them both becoming permanently paralysed. The main reason why Roe v Minister of Health was a significant case in this area was because of the ruling, due to the storage containers for the anaesthetics having cracks in them not visible to the human eye, this swayed the court to determine that there wasn’t a breach of duty by the defendant due to the risk not being foreseeable, the specific reason for this circumstance was that it was unknown at the time that the risks were there.  
When examining the facts in Bolam v Friern HMC and dissecting the Bolam test, it displays that these professionals in various fields, in this case doctors specifically; although they are held to higher standards as shown in Wilsher v Essex, if there is a claim against them and it is found that the defendant in question followed the standard practice of that profession, then the defendant wouldn’t be held liable as they were not deemed to be negligent, which is what happened in Bolam v Friern HMC. Alternatively, a similar principle to what was applied in Wilsher v Essex, was applied in a case outside of an occupational or professional context, this was the case of Nettleship v Weston (1971). In Nettleship v Weston, the defendant, who was a learner driver crashed the claimant’s vehicle which resulted in damage to the claimant’s vehicle and a fractured knee for the claimant. The verdict was that the learner driver should be held to the same standard as a fully qualified driver. To quote Rogers (1972), “The limitations of a note prevent consideration of many of the implications of Nettleship v Weston. Among these are: the contrast which it provides between its refusal to accept varying standards on liability and the current readiness to accept just such standards for the purposes of contributory negligence.” As mentioned by Rogers, Nettleship v Weston wasn’t just a significant case in tort because of the standard for a learner driver but was also an important piece of case law for the development of “contributory negligence. Nettleship v Weston outlines what happens where claimants participate in an activity where the risk is deemed to be foreseeable by the court, the damages owed to the claimant were reduced by 50% due to contributory negligence.
Addressing the relevant legislation when it comes to negligence, the Social Action, Responsibility and Heroism Act 2015 is an act that encourages people in society to intervene or help when the situation calls for it. Regarding the motivation behind the introduction of the act, it is apparent when examining what the then Lord Chancellor said, quoting them “I want people to feel confident about participating in activities that benefit others without worrying about what might happen if, despite their best efforts, something goes wrong and they find themselves defending a negligence claim. [Section] 2, on social action, provides valuable reassurance that if that does happen, the court, when reaching a decision on liability, will take careful and thorough account of the contexts of the defendant’s actions and the fact that he or she was acting for the benefit of society.”  Although the act could protect and assist people in cases, it is important to look at some of the potential issues and shortcomings of the act, Goudkamp (2017) states that there are various problems with the act, eight to be exact, paraphrasing Goudkamp, the act is vague in regards to how much weight the court should give to a defendant if it was deemed that they were acting in the benefit of society. Another key issue pointed out by Goudkamp is that it is unclear as to what exactly would constitute an act that is beneficial to society in the context of the act. 
Another key piece of legislation is the Compensation Act 2006. To cite Quittance (2015), the compensation act is “expands and clarifies personal injury law” and is also significant when it comes to asbestos related claims in the sense of helping to identify a valid asbestos related claim due to there being a large number of them. The Ministry of Justice assessed the act and concluded that it had achieved the objectives set out when the legislation was introduced. 
Analysing the extent to which the law assists defendants, this can be seen in the case of Blake v Galloway (1954), cases like this involve what’s known as ‘horseplay’, in these cases it can be viewed as more challenging to find if there has been negligence, Nolan (2013) states “While these examples are straightforward, other types of case are less so. Consider for instance the standard of care applied to those taking part in sport and related physical activities, such as “horseplay”. The nature of these activities is such that, when one participant injures another (or a spectator), it can be difficult to decide whether to attribute the injury to negligence, or to the inherent risks of the activity in question. The courts' response to this difficulty has typically been to stipulate that in such cases liability will not be imposed for a mere error of judgment or lapse of skill, but only where the defendant's conduct was such as to evince a reckless disregard of the claimant's safety.” Expanding on this, Nolan outlines why in these cases it can be complicated to impose liability as a result of negligence with the particular reason for this being that the court must deem that the defendant’s conduct was such that there was recklessness or a blatant disregard displayed for the claimant’s safety.
To sum up and dissect the entirety of the information that has already been presented so far, it is fair to state that the duty of care has been well established through the case law that has been looked at, also, the conditions needed for a breach of duty have been presented looking at the case law and past judgements by the court. The objective test and the Bolam test display some of ways in which standards could vary and assist professionals. However, an observation that has seemed to grow more apparent throughout this essay is that a lot of occasions where a breach of duty has been claimed in cases involving clinical negligence, the case law seems to heavily favour the defendants, a lot of cases it is arguable that the outcome could be deemed ‘fair’, but in a case such as Roe v Minister of Health, the two claimants who were left paralysed due to unforeseen risks and then told that there was no breach of duty. When you frame the facts of Roe v Minister of Health case in the context of current day medical practices and standards, it is reasonable to pose the question: would the same outcome have happened? The Bolam test has been showed to be invaluable for defendants who are doctors, but not every case where there has been an alleged breach of duty can be simplified by a test, which was pointed out by Hylton regarding the use of the objective test previously. When asking the question whether or not the law is flexible to both claimants and defendants, legislation such as Social Action, Responsibility and Heroism Act 2015 and the Compensation Act 2006 are two acts one can point to regarding this. It has already been established that the Compensation Act was assessed by the Ministry of Justice and deemed to be a success, however the Social Action, Responsibility and Heroism Act was thoroughly examined by Goudkamp where some of the issues with it were brought forward. In conclusion, revisiting what was previously stated, it is arguable that the standard of care isn’t exactly as flexible as it could be, the main reason for this being that the outcomes of the case law that has been looked at seems one sided in favour of defendants, but with that being said, factors such as contributary negligence must be taken into account which was seen in Nettleship v Weston, this is due to the fact that it is arguable with a reduction in damages the court has taken everything into account and distributed the blame equally. 
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