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On 30th April 2018 Sainsbury’s and Asda, the 2nd and 3rd largest grocery retailers in the United Kingdom (UK) broadcasted their intention to merge. A merger is the voluntary fusion of two companies on broadly equal terms into one new legal entity, unlike an acquisition which involves one company actively purchasing another (Dinc AND Erel, 2013). According to Sinkin and Putney (2017) this process is commonly done to gain market share and grow revenues and in this assignments case, creating the largest grocery retailer in the country to compete with the recent success of Aldi and Lidl’s in UK markets (Sainsburys, 2018). Such a merger would be highly complex, with numerous implications across both organisations. However, this essay will specifically focus on the Human Resource Management (HRM) implications of the merger. 
More specifically two broad categories will be explored. Firstly, the relevant employment laws regarding mergers and acquisitions for example, the Transfer of Undertakings (Protection of Employment) regulations also know as the “TUPE” rules. Secondly, the impact on leadership due to the differences of culture between two organisations can be common causes of failure. For example, the merger between HP and Compaq in 2001. The companies had completely different operating procedures as HP was engineering driven and decisions were made on consensus. Whereas, Compaq who adopted a rapid decision-making process driven by sales, thus resulting in intercompany fighting and a loss of an estimated 13 billion dollars in market capitalisation (Stachowicz-Stanusch, 2009). However, it is important to note the company endured the difficult period and was able to make leadership and cultural changes resulting in long-term success.




Employment Law Implications

All mergers and acquisitions involve various aspects of employment law, in this case Sainsbury’s and ASDA are merging to form one company, and as part of the proposed merger it has been suggested that Sainsbury’s head office in London may be closed and make way for a new joint headquarters in Leeds. This means all staff are going to transfer their employment contracts to one central firm and being UK based organisation are subject to UK employment laws. However, there is another important element to consider is the impact of BREXIT and the impact this will have on UK law as the majority of UK current laws are a result of European Directives, such as the Working Time Regulations (1998), the Agency Workers Regulations (2010) and the Transfer of Undertakings (Protection of Employment) Regulations (2006). 
Once the UK has triggered article 50 and formally begins the process of leaving the European Union (EU), in theory the UK will no longer be legally bound by these obligations to implement these European Directives. Meaning UK government could repeal any legislation and create new policies and labour laws for UK businesses. However, this could take a long time and any decisions to change won’t be implemented overnight so for the purpose of this essay and date of the merger the current European adaptations are the most current and up to date policies and will therefore be discussed in this essay (Cuckney, 2016). 
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The Transfer of Undertakings (Protection of Employment) regulations (2006) known colloquially as TUPE is the UK’s implementation of the European Union (EU) Transfer of Undertakings Directive (2001). These regulations apply regardless of the size of the transferred business, so if the business in question has thousands of employees (such as Sainsbury’s and ASDA) or a very small one such as a local shop or motor vehicle repair garage the regulations equally apply and business are required by law to abide by them or they may face repercussions through civil court or employment tribunals (Mirza, 2013). Such as ASDA and Sainsbury’s where the two companies are merging to become a third, meaning they are bound by these regulation’s. (Mcmullen, 2012).  However, they would not apply to transfer initiated by share take-overs as when the company’s shares are sold to new shareholders, there is no transfer of business or undertaking as effectively the same company continues to be the employer (Nicholas, 2013). Part of these regulations are as follows:
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TUPE regulations state that employment contracts in the event of a transfer between two organisations must be kept the same as if they were originally made between the employer and the transferee (Mcmullen, 2018). This is so the new buyers cannot escape the organisations obligations to its workforce. If any employee objects to the employer changing its identity they have no obligation to become one. They will be treated as if their contract was terminated when the transfer takes place, but they will not be dismissed and therefore not required compensation (Wynn-Evans, 2011). 
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The new organisation are unable to make employees redundant for the express reason they were transferred from another employer. More specifically it states that any dismissals without the employer presenting an economic, technical or organisational reason for dismissal will be considered an “unfair dismissal” (O’Neill AND Faulkner, 2015). However, it is important to note dismissing employees for the reason of improving the price of the company before its sale is not a valid reason (Bejan, 2013).  Importantly, an employee dismissed by the one organisation is deemed to have been dismissed by the newly formed company, so unless lawful compensation has been provided for redundancy the newly formed company is liable for any legal action (Mirza, 2013).
However, before enterprises can consider merging there are regulations regarding competition amongst various markets. Again, these are derived from EU regulation for implementation in the UK, but as mentioned above they are the current regulation at the time of this essay and thus will be included:

[bookmark: _Toc12386949]The Enterprise and Regulatory Reform Act (2013)	

The Enterprise and Regulatory Reform Act (ERRA) is a major act of parliament in the UK aimed at reforming the regulatory environment around UK businesses. Specifically, to this report is parts three and four which strengthens the regulatory settlement on mergers and anti-competitive behaviour. This act saw the creation of a regulatory body to investigate mergers to ensure they are complying with the above act known as, the Competition and Markets Authority (CMA). This body has replaced the Office of Fair Trade (OFT) and will be utilised to investigate a merger if the following factors are in effect:
· The business being taken over has an annual turnover of £70 million pounds within the UK (GOV.UK, 2019). According to a recent report Sainsburys generated £28.5 billion pounds of group sales in 2018 and ASDA generated £22.9 billion in 2018 (Competition and Market Authority, 2019). Thus, more than qualifying the companies for investigation 
· The combined companies have at least a 25% of any reasonable market (GOV.UK, 2019). As the potential merger would create the largest volume of retailers of groceries and largest retailer of fuel by volume in the UK this category is satisfied for investigation (Competition and Market Authority, 2019).
If an investigation in a merger by this authority concludes that together both parties merging will result in a substantial lessening of competition across any or multiple markets in the UK, the CMA has the right and most likely will prohibit the merger (Feaster-Gee, 2014).  





Leadership Implications

Although mergers are primarily used for market expansion and are a common growth strategy amongst multiple markets, there are many mergers that do not fulfil their set objectives and achieve a high failure rate, particularly those on a transnational scale (Khan et al., 2017). An example of a failed merger is the German manufacturer Daimler-Benz who purchased American manufacturer Chrysler for $36 billion, which in 1998 the year the merger took place was considered to be one of the largest industrial mergers ever (Georgieff AND Latsky, 2018). However, this merger which had the potential to become a global powerhouse turned out to be a disappointment which was generally attributed to culture differences (Hollmann et al., 2010). This cultural rift between the two companies was caused as Daimler who are famous for manufacturing luxury cars made specifically for affluent customers, were unable to accommodate for the price-conscious concerns of the average American consumer (Hollmann et al., 2010). Furthermore, there were also discussions between the brands as Chrysler bosses had fears that sharing Mercedes components would undermine the Chrysler brand. The German company broke this part sharing agreement causing further discernment between the brands (Snyder AND Wernle, 2009). Eventually, Daimler shareholders referring to Chrysler as an “affliction” essentially paid Cerberus Capital Management $650 million in 2007 to take Chrysler off its hands (Whipple, 2013). The ADSA and Sainsbury’s merger is at risk of falling to the same conclusion if certain elements are not discussed prior to the merger as they are two separate organisations and thus may have different customer bases and management practices:
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Companies have distinctive histories and unique ways of running the business and typically people are proud of their company or at the very least understand how to operate effectively within their teams and thus a merger brings together two separate groups of employees who operate under two different cultures/management styles (Mielly et al., 2016). Therefore, in any merger some level of acculturation should be expected. Acculturation occurs when contact between two autonomous cultures requires change in one group or both and typically there are four levels that are prominent in mergers:
· Cultural Pluralism – this is when partners coexist
· Cultural Integration – this is when the partner organisation blend current cultures together.
· Cultural Assimilation – this is when one company absorbs the other 
· Cultural Transformation – this is when the partner organisation abandon key elements of their existing cultures and adopt new values and norms. 
Although, this theory dictates acculturation can result in a smooth merging of two organisations cultures research by Marks AND Mirvis (2011) suggest this rarely occurs and it is more likely that one will dominate the other and influences culture more strongly than the subordinate group. This may create an environment of cultural superiority and actions towards implementing one organisations culture onto the other will be met by more resistance than if efforts are made to work together to build a desired cultural balance (Gill, 2012).
However before this process can begin, it is important to understand the differences in culture between the organisations that are merging. This is why Gelfand et al. (2018) suggests in addition to negotiating price and financial terms, both Sainsbury’s and ASDA should negotiate a shared culture. Management should conduct a cultural assessment in their organisations to understand how employees within communicate. For example, ASDA adapt a unique “daily huddle” approach where management have the opportunity to keep staff informed about business performance, communicate key activities for the day ensuring focus and set goals for the day are achieved and finally, to provide the opportunity to celebrate and acknowledge team success or individual achievement (ASDA, 2019). Top management would have to consider how either disposing of this practice would affect ASDA staff who would have to establish a new communication system for receiving tasks or company news, or how implementing it companywide would affect Sainsbury’s line management and they would have to plan and it could potential become an additional duty (Buiter AND Harris, 2013). These changes could also be negatively received by staff but this will be covered in the next section. However, it is also important to consider members are not influenced primarily by the overall company culture, as there may be subcultures within the organisation that centre around divisions or occupational groups (Marks AND Mirvis, 2011).
[bookmark: _Toc12386951]Employees Perception 

Negative employee reactions to mergers in general, including a lack of identification with the merged organisation and perceptions of organisational justice are considered as key issues that many firms experience (Edwards AND Edwards, 2012). Therefore, top management should spend time considering the impact on the organisations employees as research by Jung et al. (2018) indicated that the phase prior to a merger may be stressful for employees. Thus, creating a decrease in job satisfaction, organisational commitment and perceptions about the organisations trustworthiness (Gomes et al., 2017). These feelings of stress are expected as a merger is inevitably risky and there has been cases (such as, Chrysler-Daimler) where there has been loss of capital and plans backfired. Meaning there is an inherent risk of layoffs post-merger or acquisition (Whipple, 2013). However, research from Wieckrmasinghe AND Karunaratne (2009) identify the chief concern felt by employees are changes in pay and benefits and performance evaluation practices.
For Sainsbury’s and ASDA top management to combat these anxieties Buiter AND Harris (2013) state organisational leadership and communication can aid the process of a merger and any changes create less anxiety and stress for employees. Additionally, Rafferty AND Restubog (2009) observed that when leaders communicate a clear vision of the organisation post-merger, are attentive to employee concerns and communicate clear guidelines about any associated changes, employees are more likely to feel they have more control and show lower stress levels. However, if management are busy arranging details of the merger setting up or briefing a Human Resources (HR) team for the employees to approach them with questions and give them a voice (Rizvi, 2010).
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This assignment critically analysed both the employment law and leadership implications of the proposed merge between ASDA and Sainsbury’s. The two supermarket chains attempted a merge to become both the largest groceries and fuel retailer across the UK. Being both UK companies they were subject to UK competition and employment laws which are directly derived from law’s drafted by the EU. These laws included TUPE which dictates that employers are unable to change employee’s contracts and any dismals without a good reason backed up with evidence will be treated as unfair. Furthermore, there is a UK based regulatory agency to ensure there isn’t a monopolistic situation and all competition is fair.
Final. For leadership implications the Daimler-Chrysler merger was analysed to identify potential weaknesses in the merge between ASDA and Sainsbury’s. Culture was analysed as one of the main implications within a merger. For example, ASDA operates a “daily huddle” is used for employee communication. Meaning management would have to consider if abandoning this practice would affect ASDA staff who would have to learn/use a new communication system, or how implementing it could affect Sainsbury’s line managers and how they now must prep for the meeting and it could be negatively received as it’s an additional duty. To combat these negative employee perceptions it was found that leaders or HR staff who communicate clear visions post-merger and are attentive to employee concerns about changes, found that employees feel they have more control and show lower stress levels.
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