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[bookmark: _GoBack]The law in relation to non-fatal Offences Against the Person Act 1861 is no longer fit or purpose and is in need of a reform.

The Offences Against the Person Act 1861 is widely recognised as being outdated, according to the Law Commission (2015) ‘there are over 26,000 prosecutors each year, under the Offences Against the Person Act 1861’. The Law Commission studied the current law and broke down the problems that arose, and have recommended options for future reform.  Section 47, s18, and s20 in the 1861 Act have dramatically influenced the need for a reform concentrating on the sentencing and the terminology used including ‘grievous’. In November 2015, the Commission published the Scoping Consultation Paper which was requested by the Ministry of Justice to reform the Offences Against the Person Act 1861, which contains their final recommendations to the government (Jackson and Storey, 2015).  The Scoping Consultation Paper with the Draft Bill entitled ‘Violence: Reforming the Offence Against the Person Act 1861’, was devised to analyse the current legal landscape and explore whether a reform was necessary. The diverse opinions that exist regarding the reform of the Offences Against the Person Act 1861, are articulated in The Bar Council and the case of Ireland and Burstow (1998, cited by Child and Ormerod 2017 pg 231). The Lord  Chief Justice of England and Wales, the Rt Hon the Lord Thomas of Cwngiedd expresses that ‘the legislation is out of date and in some areas obsolete; new ways of offending are not adequately captured’(Law Commission, 2015). 
The terminology used is obscure for example; ‘penal servitude’ as seen in section 47 of the Offences Against the Person Act 1861, which original meant a sentence involving hard labour, however, it is now deemed to mean imprisonment. Another reference to a concept that no longer exists is ‘felony’, which means more serious than a misdemeanour. The case law DPP v Smith (1961, cited by Child and Ormerod, 2017, pp 231) has modernised the out-dated word ‘grievous’ describing it as a serious injury. It has been said that the archaic terminology found within the 1861 Act can make it hard for defendants to understand, for instance, common law offences such as assault and battery are not defined in the statue Offences Against the Person Act 1861. The offences are too narrowly defined about the same subject, where fewer words would suffice. Child and Ormerod (2017, pp 217) has described assault as ‘the defendant commits an assault where they intentionally or recklessly causes the victim to apprehend immediate unlawful person violence’. Battery is then defined as ‘intentional or reckless infliction of unlawful personal violence upon the victim’ (ibid). There have been many cases where it has been said that that battery cannot be committed by omission and that conduct must be a positive act (Fagan v MPC 1968, ibid). Nonetheless, the decision in Santana-Berdundez v DPP (2004, ibid) provided that it was permitted that the defendant was to be found guilty on the foundation of their omission. In the case of, Santana-Berdundez v DPP (2004, Ibid) the victim was a policewoman and she was assured by the defendant, that he was carrying no sharps before she searched him. The defendant was carrying sharps resulting in the victim being injured, the defendant was charged with battery occasioning actual bodily harm (Child and Ormerod, 2017). Child and Ormerod (2017, pp 231) states that ‘most cases will involve a battery that occasions actual bodily harm’. The term actus reus comes translated from the Latin as ‘guilty act’, and refers to the external elements, as expressed by Child and Ormerod  (2017, pp 220) the actus reus of battery consists of the infliction of unlawful personal violence. Whereas the mens reus which translated means ‘guilty mind’ of battery requires recklessness or intention to cause the end result which is articulated form Child and Ormenod (2017, pp 222). 
The Home Office has created a Draft Offence Bill in 1998; it was brought out to replace the Offences Against the Person Act 1861 into a contemporary statute. In contrast with the Offence Against the Person Act, with the offences under section 47 and 20 having the same sentence, regardless of  section 20 containing a more serious mens reus and actus reus. The Draft Bill ‘includes a logical hierarchy of offences of violence’ making it a great amendment to the present law, this was acknowledged by the Law Commission (2015). Assault occasioning actual bodily harm is currently maximum five years imprisonment; this risks the crown court, which is very expensive and unnecessary for less serious offences. The lowest level of the present law being common assault is maximum six months imprisonment, meaning fast trail in the magistrate’s court, which will not identify the offender as anyone who has caused actual bodily harm. The Law Commission has introduced a new summary-only offence named aggravated assault, this new offence would be situated in-between the offence of intentionally or recklessly causing harm and the assault offences. The available offences sentences under section 20 and 47 Offences Against the Person Act 1861, although both of these have a different types of harm inadmissible under each offence, they both have a maximum of five years imprisonment. The previous proscribes the infliction of grievous bodily harm, however, the latter deals with actual bodily harm (Demetriou, 2016). Smith (1961, cited by Child and Ormerod, 2017) identifies the term grievous bodily harm loosly rendered as ‘really serious harm’, for example, the defendant stabbing the victim to puncture his lung. Bollom (2004, ibid) states that the injury does not have to be life threatening, dangerous or permanent to be grievous bodily harm. In addition, Brown (2005, cited in Child and Ormerod, 2017, pp 234) expresses that considering the victims injuries in court it is not required to establish that the victim suffered actual bodily harm or grievous bodily harm as an end result from a single act, provided that the harm was sustained from one attack or relevant time scale.  
It has been suggested by the Law Commission that they have brought the Scoping Consultation Paper to improve the legal process of prosecution, aiming to close the gap between common assault and the more serious actual bodily harm. Section 20 and 47 of the Offences Against the Person Act 1861, suggestest that aggravated assault would be a positive alternative, this offence will only be trialled in the magistrate’s court, and the defendant will serve a maximum sentence of 12 months. The Draft Bill 1988 has incorporated a clear distinguish between harassment and what non-fatal offences are, stalking cases such as Ireland and Burstow (1998, cited in Child and Ormerod, 2017, pp 231) and R v Constanza (1997, ibid), cause confusion as it links with the Harassment Act 1997. In the case of Ireland and Burstow (1998, cited in Child and Ormerod, 2017, pp 231), Ireland made a series of silent telephone calls which triggered the victim to experience psychiatric harm. Ireland was charged with section 47 offence, the offence was capable of amounting to actual bodily harm or grievous bodily harm as the victim suffered psychiatric injury and depression. Actual bodily harm is not defined in the Offences Against the Person Act 1861, yet, it has been described by Miller (1954, cited in Child and Ormerod, 2017, pp 231) as ‘any hurt or injury that is calculated to interfere with the health or comfort of the victim’. The term bodily harm which is used in s47, s20 and s18 has triggered much criticism, as it has been used in all three sections but has no statutory definition. The phrase has been extensively interpreted by the courts, Chan Fook (1994, House of Lords) states that bodily harm should include depression for actual bodily harm. Ireland said there should be more serious psychiatric harm for grievous bodily harm, to ensure cases involving harassment and stalking that they are prosecuted in the correct way.
The Draft Bill that was brought in by the Home Office in an attempt to reform the Offences Against the Person Act 1861 and be replaced with the modern legislation. In comparison with the current law Offences Against the Person Act 1861 the Draft Bill 1988 has made the offences in a clearer approach and presented in a logical hierarchy.’ The view of Professor JC Smith (House of Lords, 1997) has been widely shared as he describes the Offences Against the Person Act 1861 as ‘a rag bag of offences’ albeit others argue that the law works in practice, so no reform is needed. The Bar Council and Criminal Bar Association think the defects in the act are ‘merely theoretical’ the case law has already recognised the legal meaning (Eugenicos, 2017).The Bar Council which represents over 15,000 barristers in England and Wales (The Bar Council, 2015) has written a response from receiving the Scoping Consultation Paper stating that the language in paticular ‘grievous bodily harm’ that needs to be explained to a jury does not, in the experience of The Bar Council cause any problems in practice. They feel that the modifications for expressions such as ‘wounds’ and ‘grievous bodily harm’ would not inevitably be enhanced by any amendment. The Bar Council expresses that to fully rewrite the 1861 Act would be unnecessary, to replace some of the archaic wording that has been used within the Act.  In The Bar Council’s experience, the court of law will only look at two cases at a time, so having a number of overlapping offences in the 1861 Act, with similar conduct has shown to be not problematic.  
As the Offences Against the Person Act 1861 has been around for over 150 years, and has been amended many of times. It remains heavy in use even after repeated efforts to reform, and extensive history of criticism. As devised from the Scoping Consultation Paper, section 47 would be categorised under Clause 3 of the Draft Bill or aggravated assault. In Clause 3 the offence is ‘intentionally or recklessly causing injury, the injury is only committed if the defendant is aware of the risk that their conduct will cause injury. To conclude, in the opinion of Eugenicos (2017) having this change could positively affect the practical issues within the Offences Against the Person Act. According to the Law Commission section 47 Offences Against the Person Act 1861 describes alternative ways of committing an offence, meaning it is hard to distinguish if it is meant to be one offence or several. Richard Monkhouse the National Chairman of the Magistrates Association of England and Wales disclosed to The Guardian (2015) and states that the  ‘Magistrates are trained, ready and able to handle cases with longer sentences’  and then added ‘we see this as an opportunity for the government to trust our members to do the job they signed up for’.
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