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Dear Mr. Smith
I am writing to discuss and advise on the details you have provided with regard to your correspondence with a potential tenant looking to rent your property, and if a binding contract had been formed prior to the retraction of offer. The details you have provided extend from the initial meeting with said tenant, to the email exchange between the both of you, the final response of the potential tenant, the payment of the deposit and further communications as to the selection of another tenant who has offered to pay more than jane, the potential tenant. In order to advise on if a binding contract has been formed, it must first be determined if the four major elements of a contract under the law of England and Wales are present, being: an offer, an acceptance, consideration, and intention to create legal relations. 
To form a binding contract, an offer must be made by one party, indicating that they are willing to enter into a contract with another party, who must accept the offer in whole however, the full circumstances of the offer and the circumstances of the acceptance of that offer should be inspected to determine if there was an agreement. This was demonstrated by Lord Denning in Gibson v Manchester City Council (1978) in which Lord Denning stated “You should look at the correspondence as a whole and at the conduct of the parties… If by their correspondence and their conduct, you can see an agreement on all terms- which was meant to be binding- then there is a binding contract in law even though all the formalities have not been gone through”. This concept was further shown in Butler Machine Tool Co. Ltd v Ex-Cell-O corporation (England) Ltd (1979). 
It is important to note that an offer is distinguished in law from an invitation to treat. While an offer is an indication that a party may want to enter a binding contract, an invitation to treat is only an invitation to request more information. Invitations to treat may be in the form of advertisements (Partridge v Crittenden (1968)), The display of goods for sale (Fisher v Bell (1961), Pharmaceutical society of Great Britain v Boots Cash Chemists (Southern) Ltd (1952)), and tenders (Spencer v Harding (1870)). 
Given the details provided in your correspondence with Jane, It is likely that your first meeting with her could be considered an invitation to treat, and not necessarily an offer, as it only serves to promote interest in enquiring further with yourself about the property, however your direct interaction with jane at the first meeting indicating a price that you would be willing to agree tenancy for could be considered an offer. This is later made more concrete in your email exchange with Jane, as she you repeat that you would accept £500 for rent, and provide a date that would be suitable for you to have her move in. While the court may possibly decide that your first interaction with jane was simply an invitation to treat due to its informal circumstances, the later email exchange is likely to be seen as an offer, as the value of the rent and the start dates are identical, as well as the more professional environment for correspondence. 
Once it is decided if an offer has been made by a party indicating a willingness to enter into a binding contract, it must be determined if there is an agreement to the decided terms by both parties. First, it must be clear that the offer has been accepted by the receiving parties, meaning this communication must be communicated to the offeror (Entores v Miles Far East Corporation (1955)). Due to your correspondence with Jane taking place via email, it is difficult to determine the rules as to when and how an offer may be accepted, as there is no single, overriding authority on modern methods of communication in contract (Thomas v BPE Solicitors (2010)). As per Brinkibon v Stahag Stahl (1983), the time at which an acceptance is communicated by modern methods of communication is unclear, so the courts will consider the intentions of the parties, sound judgement and business practice to decide where the risk should lie. The ruling in Brinkibon (1983) is also highly dependent on if the offeror is a business or not, as it laid out precedent that would clarify that if a business receives an acceptance via email or other instantaneous communication, but does not read it, it is still considered to be valid agreement by the promise as long as the agreement is communicated within normal business hours. If it is not, it will be considered to have been delivered and therefore accepted by the next available working date of that business, in which it would be able to theoretically access the agreement. This means that as long as jane’s agreement was made within your normal working hours, it is likely binding, however if Jane had agreed outside of these hours, and you had revoked this offer outside of normal working hours it may be possible to argue that a communication of agreement did not take place It is stated in your transcript of events that Jane had agreed to the terms proposed by you. Even in the event that she did not agree formally, such as explicitly stating that she agreed to the terms proposed through words, but instead through emojis or emoticons, it still may be considered to be an acceptance under the persuasive ruling in South West Terminal Ltd v Achter Land (2023). 
An important caveat to the general rule of required communication of acceptance is that an offer may be accepted by the conduct of the promise. This would be in keeping with the ruling made in Brogden v Metropolitan Railway Co. (1877), the precedent for which allows an offer to be accepted and thus a binding agreement made, simply by taking the actions that are required by the contract. You may be bound in this way, as, if Jane’s sending of the deposit was part of the terms of contract that were decided by yourself in your offer, it is likely this would be considered acceptance by conduct, as she had fulfilled her contractual duties as if she had communicated acceptance orally, by post, or by mail. 
An acceptance of an offer must also follow the “Mirror-Image Rule”. This rule requires that an offer be equal in value to the one proposed, as was decided in Hyde v Wrench (1840). This would suggest that any proposed change of value in what is offered or asked for as part of an offer would constitute a new offer or counter-offer. Doing so would invalidate the first offer, and make it impossible to agree to, as in the law, the original offer no longer exists. If, in negotiations, there was any discussion or argument as to the price of rent, it would constitute a counter-offer, causing your original offer to effectively cease to exist, and making it impossible to bind another party to if it had not been re-established that the offer was still available directly before the acceptance, however, no evidence is provided either for or against this possibility. 
To form a binding agreement between parties, there must also be valid consideration. Consideration is defined in Currie v Misa (1875) as the price that a one party is willing to sell their promise for. Consideration is in effect the specific value of a party’s promise. This element of contract is also demonstrated in Dunlop Pneumatic Tyre Co. Ltd v Selfridge and Co. Ltd (1907). 
The first element of consideration that must be examined within the timeline provided is that consideration must move from the promisee. This means that to enforce a contract, it must usually be shown that the party looking to enforce had provided consideration for that promise themselves. This is demonstrated in cases such as Tweddle v Atkinson (1861), in which a claimant attempted to enforce an agreement that he was not a part of, and did not offer consideration to, and thus could not enforce, as well as the prior mentioned Dunlop Pneumatic Tyro Co. Ltd v Selfridge and Co. Ltd (1907). Consideration clearly had clearly been provided by the parties involved, as in your first meeting with Jane, you express the value you are willing to place upon your promise to allow tenancy. This later repeated in the email exchange. Consideration is also undertaken by jane, by agreeing to these terms and sending the deposit. 
Consideration undertaken by parties must also have not taken place in the past. This is shown by cases such as Roscorla v Thomas (1842) in which information provided after a sale was found to be untrue, however this was not considered a breach of contract as the contract had been made before this information had been mentioned, thus not making it subject to the contract. This is also seen in Re McArdle (1951) concerning payment for house renovations that had already taken place prior to discussions of payment. Within your exchange with Jane, there does not seem to be any indication that considerations relate to any past event but are referring to executed considerations which are instantaneous acts, or executory considerations which are promises for future acts. 
There is no need that the consideration undertaken by parties be adequate, meaning they are of equal value to what is given in return. This is demonstrated in Chappel & Co v Nestle (1959) in which it was decided that a return of chocolate wrappers could be considered part of a consideration, despite a lower value than cash. While the value of the rental is subjective and is certainly lower than the value of the property, it seems clear that you provided a value at which you would be happy to trade the promise to allow tenancy within your property, making this consideration adequate. 
Finally, consideration must be sufficient, meaning there must be some benefit or detriment to the promisor or promisee. In your exchange with Jane, both her and yourself agree to take on a benefit or detriment as part of your promise to each other, in your case, being that the property would become occupied by a tenant, making it subject to laws around landlords and tenancy, as well as taking on some risk of property damage or devaluation, while Jane has provided monetary compensation for this in the form of the deposit, as well as making an executory consideration to continue to pay rent. This situation is mirrored by Thomas v Thomas (1842), which concerned an offer to pay rent and keep a property in good repair and decided it to be good consideration. It also made clear that consideration must be of some value in law. This shows that Jane’s willingness to undertake a monetary loss, as well as your willingness to hand over the right to occupy the property to a tenant as being good consideration, as both have value in law. 
Finally, it is necessary to establish if yourself and jane had intention to create legal relations in regard to this matter. Under the law of England and Wales, commercial and business agreements are generally assumed to be legally binding and thus show intent to create legal relations, due to the need for certainty and clarity within them. Intent to create legal relations is clearly shown in Bowerman v Association of British Travel Agents Ltd (1995) in which it was argued there could be no intent to create legal relations in regards to the return of the cost of insurance as the right to refund contained within the contract was vague, however the court had decided that the terms would reasonably be read by consumers to be an offer to refund other offered services such as insurance and thus showed an intent to create a legal relationship. It is almost certain, that from your interactions with Jane, there is an intent to create legal relations as from your first meeting, there are indications through offers to treat, which are later confirmed by yourself to be full offers which may be accepted or declined by the other party, which were accepted by Jane both in writing and through her actions via providing you with the deposit payment. 
While it is important to mention that an offer may be retracted, it is unlikely to apply, as you had already agreed to the terms and accepted the deposit, as had Jane, effectively completing her obligations at the time of agreement which was before the point at which you revoked your offer 
In conclusion, it is likely that yourself and Jane had entered a binding agreement with one another as an offer had been made, with no counter offers, rejection, or revocation before the time of agreement, all considerations made were valid in their nature and there was a clear intent to create legal relations through the creation of an agreement. 
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