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Essential Elements of Construction Contracts
Introduction
	In the construction industry, contracts are the core of what makes a construction project successful to all parties that are involved. Contracts that are formed correctly ensure safety and legal certainty to the companies in agreement. In the Oxford Dictionary, the definition of a contract is ‘a written or spoken agreement, especially one concerning employment, sales, or tenancy, that is intended to be enforced by law.’ Contracts are the legal backbone in nearly every industry, with uses such as procuring subcontractors, selling goods or materials, leasing vehicles, tenanting rooms/buildings and agreeing construction projects. Contracts in construction can be very complex, which means it is essential they are done correctly and that all parties carefully read every aspect within the contract agreement so nothing is misinterpreted. The aim of this report is to analyse the essential elements that makes a contract valid in the construction industry and cover the implications and impacts a misinterpreted element of a construction contract causes, followed by a case study in relation to this. 
Requirements of a Valid Contract
There are three main elements of a valid contract which are the agreement, consideration and legal intent, however for a contract to become valid, several requirements have to be made which include; the offer and acceptance, consideration, intention to be bound, capacity / true consent and legal object. If any of these elements are absent in the formation of a contract, the contract is not legally binding and therefore will not be enforced by the courts. 
Offer & Acceptance
	The first requirement of a valid contract is the offer. If there is to be any contract at all between parties, then an offer must first be made. One party will make a promise to another party offering the use of goods or services and the certainty that enough skill and resources are available to complete the works. The other party must be informed of the offer, which needs to be clearly understandable. The offeree will then decide to accept or decline the terms and conditions sent by the offeree. A legally enforceable agreement will be created if the offeree accepts the offer, and common law will be used to enforce the agreement.
	Acceptance is one party consenting to an offerer’s terms and conditions. It must be clear and consistent with the offerer's contractual provisions, indicating that the offeree is not permitted to modify the terms of the offer. A consensus must be reached by both parties in order for a contract to be made, meaning that the acceptance must be made in accordance with the offer's precise terms, without alteration. A valid contract is created and both parties are legally obligated to abide by the conditions once the offer is accepted as made
Consideration
	The consideration element is one of the most important factors of a valid contract. In a nutshell, consideration is the benefit that each party gains from the contractual deal. Consideration covers the value aspect of the contract which in the majority of cases includes the exchange of money between parties. However, the consideration element doesn’t always require to be monetary as the exchange of goods or services also provide value to a contractual deal. 
There are some circumstances where consideration is not applicable, such as contracts under seal, where the requirement for consideration is replaced by a formal seal. Also, promissory estoppel can be an exception which is a promise made that may be upheld if it causes the other party to rely on it to their detriment.
Intention to be Bound
Construction contracts need parties to have a clear objective of creating legally enforceable agreements. In construction contracts, where both parties are involved for business interests, this is typically assumed. It is essential to be explicit in articulating this intention in the terms and conditions of the contract, particularly when one party may contend that the agreement was not intended to have legal force behind it.
Capacity / True Consent
	The legal ability of a person to consent to a contract agreement is referred to as capacity. All parties to a contract must be able to comprehend the terms and conditions, followed by the consequences that have potential to be enforced by law. Minors lack the legal capacity to comprehend what they’re agreeing to, which allows the option for a contract to become void. This also refers to people who lack mental capacity such as individuals with mental illnesses. Furthermore, people who are under the influence of drugs or alcohol will not be able to consent to contract agreements. A contract will only become valid if all types of capacity are present, otherwise the contract will become void.  
Legal Object
	Legal object refers to the objective of the contract. The purpose of the contract must not violate any laws. If a contract is not legal and has an objective to commit a crime, then it will not become valid. In relation to construction, if for example a contract’s objective breaches building codes, safety standards or environmental regulations, then the contract will become voidable. To prevent this, a clear scope of works must be enclosed with the contract agreement that clarifies regulations are being followed. 


Misinterpretation of an Essential Element of a Valid Contract
	If one party fails to understand an aspect a contract, it may result in the misinterpretation of an essential element that forms a valid contract such as the offer and acceptance or the consideration. If the misinterpretation goes unnoticed, it will lead to legal disputes over the terms and conditions of the contract. When the misinterpretation of a valid contract element occurs, there will be clear implications to why the element is wrong / incorrect. Implications that are not dealt with will lead to impacts on the construction project, which will cause significant deficiencies. This section of the report will focus on the offer and acceptance element of a valid contract, identifying the implications that can arise if misinterpretation occurs and the impact that will follow if they are not mitigated.
Implications of the Offer & Acceptance being Incorrect
Misinterpretation of the offer and acceptance element can cause many implications that show the construction contract is incorrect. One implication that may arise is the cost of the offer being higher than it should be. If the value of the offer is misunderstood between the parties involved, it can lead to financial losses and legal disputes. In construction, this can occur from a lack of clarity in the offer. For example, the assumption that more items are included in the offer such as labour costs. This can be mitigated through clear negotiation between the parties, identifying a precise value and scope of works.
Another implication that the offer and acceptance element of a construction contract is wrong is if the offeror’s enquiry pack / offer included incorrect information to the offeree. An example of where this can occur in construction is if an enquiry pack to a subcontractor included design drawings with incorrect lengths and quantities, which can lead to the offeree pricing for a higher cost than required. A way to mitigate the implication is to have open communication between the Project Manager, Quantity Surveyor, Engineer etc. discussing what is required in the offer. Also, consistent document reviewal can mitigate this by clarifying any mistakes that could have been made in the offer.
	Furthermore, an implication of an incorrect offer and acceptance is the potential of delays / deadlines not being met. Construction projects have very tight programme dates which means it is essential that the initial offer and acceptance period is done as quickly and efficiently as possible. This is because a contract must be in place before any works can proceed. If no contract is in place before programme deadlines, the project will be delayed. To mitigate this, regular communication with the project planner must take place, and acceptance deadlines must be articulated to the offeree. 


Project Impact of an Incorrect Offer & Acceptance Element
	If the implications of the offer and acceptance being wrong are not mitigated, there will be significant impact to the construction project. For example, if the implication of an overpriced offer leads to a signed acceptance from the offeree, the construction project will suffer immediate financial impacts. This will cause deficiencies to the construction project such as going over budget or entering legal disputes. A significant financial setback from this can even send a construction company into bankruptcy. 
	Several impacts can occur from the implication of incorrect project information being included in the offer. If an enquiry pack has been sent to an offeree with misleading details that weren’t previously checked by the offeror, it will lead to lots of confusion when the works start as both parties will have a different scope of works in mind and mean an overpriced or underpriced quotation from the offeree. Also, the impact from this will lead to damaged relationships between the parties involved, especially if this occurs between parties on the same framework agreement. Company reputations can also be damaged because of this, especially if it is regular occurrence.
	The impact from delays / deadlines not being met in the offer and acceptance stage can be very damaging to a construction project. If the contract isn’t in place by a certain deadline, this will cause a project to be delayed, affecting the programme phases and completion dates. The delays will impact the project financially because factors such as added labour costs and increased plant hire. This may cause the project to fold if the budget is affected significantly and the delays are lengthy. 
G Percy Trentham v Archital Luxfer Ltd [1992]]
A famous legal case where misinterpretation of the offer and acceptance element occurred was in 1992 between G Percy Trentham and Archital Luxfer Ltd. Archital Luxfer was an architectural design company that were a subcontractor for G Percy Trentham to design and install window frames on industrial units that were being constructed. Several quotations were submitted by Archital for the works, which were followed by an offer and counter-offer. However, a subcontract was never formally signed between the two parties. 
The subcontract work fully commenced, but was delayed due to claimed damages and defects against Trentham, who were forced to obtain an indemnity. Trentham decided to undertake legal disputes with multiple subcontractors including Archital, followed by them claiming that there were defects in the window frames installed by Archital. This led to Archital claiming that no signed subcontract ever existed, only a sequence of communications between the two companies occurred. However, transactions between both parties were fully executed.
The case was taken to court with the final outcome being in favour of G Percy Trentham, due to sufficient evidence to conclude the existence of a binding contract. The fact that an offer and acceptance stage took place and works were fully executed meant that there was intention to create legal relations between the two companies. The court concluded that that Archital breached the contract by failing to install window frames that abided the agreed standards. 
The case of G Percy Trentham v. Archital Luxfer Ltd emphasises how crucial it is to adhere to all terms and conditions outlined in the offer and acceptance stage of a construction contract. The significant implications and impacts that followed from this case shows how important it is to agree on the exact terms and conditions because if the process is done incorrectly, the project will lead to major legal disputes. 
Conclusion
	In conclusion, the essential elements that make a contract valid is one of the most important aspects of contract law. Construction is a massive industry that requires the use of contracts and agreements every day, which is why it is crucial for it to be done correctly. The implications and impacts that arise from the misinterpretation of the elements of a valid contract clearly show how damaging it can be to projects and companies. 
	As a quantity surveyor in the rail industry, I have already began to see the process of forming contracts / subcontracts and the implications if they were submitted incorrectly. I believe the essential elements that make a contract valid is a crucial part of my role as a quantity surveyor and I hope to implement this knowledge throughout my career.
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