5OS01 – Specialist Employment Law

TASK ONE 

1.1
Employment regulation exists to balance the power between employees and employers. It ensures there is sufficient protection for minority groups, promotion of a safe and attractive environment in which to work and minimal opportunity for exploitation.   Trade Unions also rely heavily on legal support to guide organisations and enforce action.  We also want to retain talent in our country therefore by providing systems to promote equality of opportunity and protection, individuals will feel more confident and comfortable working in the UK and we will lose less talent and skills overseas.  
“Employment Law governs what employers can expect from employees, what employers can ask employees to do, and employees’ rights at work.”  (Employment Law | CIPD, 2022)  
“The arguments in favour of extensive employment law are rooted in the desire to enhance social justice.” (TAYLOR, 2022) 
Employment law provides guidance to combat discrimination and promote equality at work.  There are both moral and economic benefits associated with employment regulations and legislation including:
· Minimal opportunity for bribery, corruption and exploitation
· Protection for minority groups – increased focus on inclusion 
· Attract the most appropriate, skilled workers for the role
· Improve employee satisfaction and retention 
· Positive brand image 
There are some negative perceptions associated with extensive employment regulation including the fact it is a burden that discourages individuals and companies to expand through recruitment and employment.  
In Taylor and Woodhams book ‘Human Resource Management: People and Organisations, about Employment Law’, they state:
“It serves to act as a major deterrent to smaller employers who might otherwise hire new people and to international companies who choose not to site their operations in the UK because the conditions are more employer-friendly elsewhere.  More generally, because employment law adds to UK employers’ costs, it makes them less competitive than commercial rivals based in other countries.”  (TAYLOR, 2022)
Employment regulations can deter inward investment which reduces competitivity of our economy and opportunities for growth.   



1.2 
The HM Courts and Tribunal Service is responsible for the administration of criminal, civil and family courts and tribunals in England and Wales.
The following diagram illustrates the Employment Court Hierarchy.    
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Courts and the employment tribunal system are used by claimants to bring forth a case (usually against a current or former employer) which has resulted in some detriment or unlawful undertaking.  
“An Employment Tribunal is responsible for hearing claims from people who think someone such as an employer or potential employer has treated them unlawfully.”  (GOV.UK, 2022)
Examples of unlawful treatment include:
· Discrimination
· Unfair deductions from pay 
· Unfair dismissal
The European Court of Justice is the supreme court of the EU in matters of European Law.  
County Court deal with civil (non-criminal) matters.  Examples of cases brought to County Court including individuals seeking compensation for injuries or businesses recovering monies they are owed.  
High Court is the third highest court in the UK.  It deals with high value and important civil cases and appeals of decisions made in lower courts.  
“Supreme Court is the final court of appeal for all civil cases in the UK and for criminal cases from England, Wales and N.Ireland.  The Supreme Court hears cases of greatest public or constitutional importance affecting the whole population.”  (TheSupremeCourt, 2022)
“An Employment Appeal Tribunal handles appeals against decisions made by the Employment Tribunal where a legal mistake may have been made in the case.”  (GOV.UK, 2022)
Appeals could result from not following correct procedures, lack of evidence to support decisions made, unfair bias and incorrect/inappropriate application of law.  
“The Court of Appeal, created in 1875, is the highest court within the Senior Courts of England and Wales and deals only with appeals from other courts or tribunals.”  (Judiciary, 2022)


1.3 
Employment tribunals can be lengthy and distressing.  There are a number of steps to follow when pursuing a claim including:
· Understanding time limits and boundaries/exceptions of claims.  
“A claim to an employment tribunal must usually be made within 3 months less 1 day.  This is known as the ‘limitation date’.”  (ACAS, 2022)  
· Following employers’ processes as outlined, and agreed to in contract of employment i.e. grievance procedure. 
· Utilising ACAS guidance for certain processes and ascertaining if ‘early conciliation’ is an option. 
· Obtain ‘conciliation certificate’ to confirm ACAS was unable to support a settlement between parties.  
· If the employee wishes to pursue a claim, they complete an ET1 and submit to the Employment Tribunal.  The Tribunal will then log the claim, send a copy to ACAS, send a copy to the Employer (respondent) together with a form (ET3) to log their response.  
· The respondent (employer) has 28 days to complete and return the form to the Tribunal.   They should include all relevant facts associated with the claim to avoid penalties if these are revealed later in the process.
· A preliminary hearing may follow to explore more facts or progress to a final full hearing.  ‘Directions’ are then provided by the Tribunal office including dates, exchanging lists of documents, witness statement and expected timeframes.  
· If the claim is not settled or withdrawn – it comes before the Tribunal for a formal hearing.  There are two types of hearing:
· Preliminary hearing – short hearing to address any issues so the case can proceed effectively before a full hearing.  
· Full hearing – all evidence shared.
· Preparations are then made for exchange of evidence, documentation and witness statements.
· The hearing involves all parties and witnesses sharing evidence followed by the tribunal adjourning or making decisions immediately.  
Depending on the outcome, the tribunal can award:
· Reinstatement (employee returning to their job)
· Re-engagement (employee returns to the organsiation in a new role)
· Compensation
· Payment of wages or monies due to the employee 
(CIPD, 2022)
In some circumstances, employees and employers may decide to settle without engaging in a hearing.  This could be via:
· Mutual agreement between themselves 
· Utilising the conciliation service from ACAS
· Utilising a mediator
Settlement will lead to an agreement ‘compromising’ the claim through:
· A settlement agreement (previously called a ‘compromise agreement), or
· An agreement achieved through ACAS conciliation (a COT3). 
(CIPD, 2022)
Agreements should be in writing and include all relevant details regarding the dispute (specific info, legal representatives, agreement and how it meets the settlement agreement including financial commitments).  
If conditions are not met, the agreement is invalid and the claimant does not have to stick to it.  If the respondent (Employer) breaks the agreement, you can appeal to County Court to claim breach of contract.  
Terms such as ‘without prejudice’ are often referred to in employment law to ensure no existing rights are compromised.  
The CIPD factsheet entitled ‘The role of employment tribunals’ outlines the key features of settlement agreements, as listed below:
· They can only settle the particular complaint or claims that have been raise in that case i.e. unfair dismissal or race discrimination.
· They must be in writing.
· The employee must have independent advice on the contents of the agreement from a solicitor or qualified independent adviser with appropriate insurance cover.
· The advisor must certify in writing that advice has been taken by the employee.
· Appropriate compensation must be negotiated with the employee.  
(CIPD, 2022)
ACAS is an independent organisation funded by the government.  Individuals should speak to ACAS prior to making a claim to an employment tribunal.  

Family friendly rights include:
· Maternity and antenatal
· Paternity
· Adoption
· Parental leave
· Shared parental leave
· Parental bereavement leave
· Time off for dependents (inc spouse, partner, child, grandchild, parent or someone who depends on the employee for care)
4.1
The major statutory rights employees have in relation to pay include, receiving:
· National Minimum Wage and National Living Wage.  Rates depend on age/status i.e. Apprentice.  Accommodation offset rates can be considered when calculating NMW or NLW. 
· Protection against unlawful dedications from wages.  Lawful deductions would include those where it is authorised by legislation or contract, or where there is an agreement in writing.  
· Protection against unlawful discrimination (protected characteristics, part time work)
· Statutory minimum paid holidays
· Statutory minimum rest breaks
· Notification of itemised pay statements (should include certain information as stipulated in Section 8 of Employment rights act 1996 i.e. number of hours worked)
Employees may also be entitled to Statutory sick pay, maternity pay, paternity pay, adoption pay and shared parental pay where they meet certain eligibility conditions.
The first three days of the sickness period are waiting days.  The employee must be continuously sick for 4 or more calendar days (period of incapacity).  Average earnings must be at least equal to the lower earnings limit.  SSP is paid on days which the employee would normally work – and is paid for max 28 weeks in any 12 months period.  Can have linked periods of incapacity to work and treat them as one period if gap between them is 8 weeks or less.  
As well as SSP, there is also Medical Suspension Pay (MSP), where employees have the right to receive normal pay inc bonuses for up to 26-weeks during med suspension if employed for 1-month or more.  If offered alternative suitable work and refuses without good reason, they will lose their right to MSP. 
Equal Pay act 1970 was brought in to prevent discrimination between the payment of women and men.  The law states a woman has the right to be paid the same as a man (and vice versa) where:
· They are employed on like work
· They are employed on work rated as equivalent
· They are employed to do work of equal value
From 2017, employers of 250+ staff must report their organisations gender pay gap.  

4.2
A worker is anyone who has entered into, or works under, a contract of employment or any other contract.  The self-employed are not included in the definition of a worker. 
Working time regulations:
· 48-hours’ work per week (17-week reference period) subject to opt-out
· 5.6-weeks – 28-days’ paid annual leave each year (including bank holidays) 
· 20-minutes’ rest in any period of work lasting 6 hours or more.
· 11-hours’ rest in any one 24-hour period.
· 24-hours’ rest in any 7-day period (or averaged over 14-days)
· Some differences for 
· Night workers.  Staff who work at least 3-hours during the night period are night workers.  Night period is 11pm-6am (shift at least 7-hours long and must include midnight–5am). 
· Young workers.  Above school leaving age and below 18.  30-min rest break if working more than 4.5-hours, a daily rest of 12-hours and a weekly rest of 48-hours.
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Most workers are entitled to 5.6-weeks paid holiday a year.  Workers are entitled to a week’s pay for each week of statutory leave they can take.  A week’s pay is worked out according to the hours work and how they’re paid. 
See table (GOV.UK, 2022)
The GOV.UK website has a useful holiday calculator to work out how much leave someone gets:  https://www.gov.uk/calculate-your-holiday-entitlement  


4.3
Statutory maternity, paternity and adoption rights in the UK apply both before and after birth and adoption.  Some employers offer enhanced packages to support employees throughout the parental process.  These organisations may do this to attract and retain staff – offering a family friendly, inclusive environment.  
· Pregnant employees are entitled to paid time off to attend ante-natal appointments.
· Partners who are employees can take unpaid time off to accompany their partner to up to two appointments.
· Compulsory leave:  The two weeks immediately post birth – woman is not permitted to work (4-weeks if working in a factory).
· Statutory Maternity Leave:  Up to 52-weeks.  No qualifying period for the leave but there is a qualifying period for SMP.  Mothers in UK are entitled to up to 39-weeks SMP if eligible.  The first 6-weeks is paid at 90% of average weekly earnings and the remained at the lower statutory level.  If ineligible, women may access Maternity Allowance payable for 39-weeks based on recent employment and earnings.  GOV.UK calculator can again help determine SMP, leave etc. https://www.gov.uk/maternity-paternity-calculator 
· Qualifying Period – to qualify for SMP, the employee must be on the payroll in the ‘qualifying week’ which is the 15th week before the expected week of childbirth.  
· Shared Parental Leave:  Refers to the shared leave available to either or both parents. SPLIT days refer to Shared Parental Leave in touch Days where the parents can each work up to 20-days while taken Shared Parental Leave.  These days are in addition to the 10 KIT (Keep in Touch) days available to those on maternity or adoption leave.  KIT and SPLIT are optional.  
(CIPD, 2021)

4.4
An eligible employee (has worked continuous for 26 + weeks, and not made a flexible working request during the last 12-months) may make a flexible working request to reduce or vary working hours, days or work from an alternative location.  Decisions regarding the request must be made by employer within 3 months (unless extension is agreed).  The employer may accept request, implement a trial period or reject on the basis of:
· Burden of additional costs
· Negative effect on customer demand, quality of product/service, performance
· Inability to reorganise work amongst existing staff
· Proposed changes 
ACAS has issued guidance and a code of practice for employers to effectively handle flexible working requests.  https://www.acas.org.uk/acas-code-of-practice-on-flexible-working-requests 	
Under the Equality Act 2010, insisting an employee works on days which clash with religious holidays may be indirect religious discrimination.  Indirect religious discrimination is where the employer applies a rule which tends to disadvantage people of the members’ relation more than others.  (Lewis, 2016)  



2.1
It is against the law to discriminate anyone because of the following, referred to as ‘Protected Characteristics’:  
· Age
· Gender reassignment
· Marital status
· Pregnancy/maternity leave
· Disability
· Race (including colour, nationality, ethnic or national origin)
· Religion or belief
· Sex
· Sexual orientation 
You are also protected from discrimination if:
· You’re associated with someone who has a protected characteristic (family member or friend)
· You’ve complained about discrimination or supported someone else’s claim.
(GOV.UK, 2022)
Employers must have an equal opportunities policy outlining the recruitment process and state that all applicants will be selected purely on merit.  Employers should also have proper recruitment and selection processes in place for receiving and reviewing applications.  (CIPD, 2022)
Direct discrimination is when someone is unfairly treated because of a protected characteristic.  Example of direct discrimination from ACAS below: 
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(ACAS, 2020)
Indirect discrimination can happen when there are rules or arrangements applying to a group of applicants but in practice are less fair to a certain protected characteristic. 
Examples taken from ACAS as follows: 
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(ACAS, 2020)
The meaning of being treated less favourably in Employment Law is when one is treated worse than other colleagues BECAUSE of a disability.  A comparator is needed to demonstrate how one was treated less favourably – this can be real or hypothetical.   The circumstances of a comparator should be the same as the ‘claimant’.  However, they should not share the same protected characteristic.  
The Equality Act 2010 defines harassment as ‘Unwanted conduct related to a relevant protected characteristic, which has the purpose or effect of violating an individual’s dignity or crating an intimidating, hostile, degrading, humiliating or offensive environment for that individual.”  
The Equality Act 2010 states that it is harassment even if the person harassing didn’t mean to offend or intimidate – as long as the harassment has one of the above effects.  (CAB, 2022)
Remedies available include ordering the respondent to pay compensation to the complainant or making an appropriate recommendation.  

2.2 
The Equal Pay Act of 1979 was brought about as a result of unfair treatment of women in the workplace.  This act outlaws unfair treatment between men and women.  ACAS states, by law, men and women must get equal pay for doing ‘equal work’.  Equal pay law applies to pay and terms and conditions of employment including:
· Basic salary and wages
· Pension
· Working hours
· Annual leave allowance
· Holiday, overtime, redundancy, sick and PRP (performance related pay)
· Benefits (i.e. company car, health insurance)
See section 4.1 above regarding rights for women to be paid the same as men.    
There are certain circumstances where differences in pay are allowable i.e.
· One is better qualified with crucial skills undertaking a role which is difficult to fill.
· Location – i.e. living costs are higher in certain areas.
· Shift pattern requirements – where incentives to undertake nightshift may be required to reduce impact on productivity. 
Defences to equal pay claims are when an employer can justify, via a ‘Material Factor,’ unequal pay.  Material factors could include different working hours, productivity incentives, geographical disparities, recognition additional responsibilities or length of service.  
Large organisations are now required to disclose certain earnings by gender and the gender pay gap.  It is not mandatory for all organisations to do so but it would present best practice and highlight an effort to ensure diversity is welcome with minimal disparities between male and female remuneration.  
Remedies for successful claims include:
· Back pay (with interest) for a period of up to 6-years.
· Future pay and benefits at the same level as the complainant’s comparator. 
(CIPD, 2022)





There are several relevant cases featured on the CIPD website that can be referred to including: 

K and others v Tesco Stores Limited, ECJ, 3 June 2021.
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Birmingham City Council v Abdulla, UKSC, 17 October 2012 
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Task TWO – Case Study 
	To  
	Lynne Weaver – Managing Director
	From
	Jayne Brewer – HR Officer

	Date
	20 March 2022
	Subject
	HR – Site closure



Dear Lynne
3.1
I hope this email finds you well.  Following recent discussions, I have prepared the following information for your consideration regarding the closure of Site C so that we can effectively manage this change professionally, ethically, empathetically and lawfully.  
5 staff members are based at Site C - all have been employed for more than 2 years therefore have full employment rights.  We should firstly review their contract of employment.   If a ‘mobility’ clause exists within a 20-mile radius, we reserve the right to enforce relocation. If there is no mobility clause, we will need a variation to the terms of conditions of their employment.  
Please see case law Kellogg & Root (UK) Ltd v (1) Fitton and (2) Ewer.  (Naughton, 2017)
Whilst we believe 20-miles is a reasonable distance, we will need to understand the scope of this mobility clause and factor in additional commuting time etc.
Prior to enforcing any change, we should inform and consult with our employees (an ICE would be mandatory if more than 50 employees).  Staff have a legal right to be informed and consulted by us on any changes to contract, potential redundancies, TUPE transfers and changes to pension arrangements.  We would only need to hold a collective consultation if potentially making 20+ redundancies.  
In terms of the law:
· ‘Informed’ means – employer communicates with staff to update them on workplace matters.
· ‘Consulted’ means – employer actively seeks and considers employees view before making a decision. (ACAS, 2022).  
Once we have consulted and have agreement from staff, we should be able to proceed with the move immediately – making provision in the new site for additional staff (office/desk space/parking etc). 
We do not have to offer employees any compensation for relocation unless it is specified in their contract, however, we may wish to consider covering reasonable costs if it will support a smooth transition. We can discuss this following consultation as I’ve no doubt individuals will raise this if it is a concern.  
It is not advised to make unilateral changes (change the contract with no consent from all parties involved) – we want to ensure they feel a part of this transition and comfortable with the way we have approached the situation.   If staff are members of a trade union, we will need to work with them in ‘Collective Bargaining’ – which is when we discuss changes to our employees’ terms and conditions.  
(GOV.UK, 2022)
Employees without a mobility clause in their contract have the choice whether to move.  If they decide not to – we may need to make them redundant if they:
· match the redundancy criteria
· are not getting compensation from us because they decided not to move.
· haven’t ‘unreasonably’ refused an offer of suitable alternative work.
To minimise any potential unfair dismissal claims, we should host meaningful redundancy consultations.  ACAS suggest the following elements are discussed:
· Changed needed, what we plan to do and why
· Ways to avoid or make fewer redundancies
· Skills and experience needed for the future
· Criteria for selecting employees for redundancy
· Concerns from employees
· How we can support staff in relation to future recruitment i.e. update CVs and provide training. 
(ACAS, 2022)
I will establish if we have a policy or agreement in place regarding rules for individual consultations but we should ensure any managers leading consultation meetings are fully trained, informed and prepared to answer all questions. 
ACAS is a super source of support so we can contact them to clarify any elements we are unsure of so that we feel we have taken all relevant steps in this case.  
3.1, 3.3 
If we were to consider selling the site to a competitor, employees’ rights are protected by certain regulations known as TUPE (Transfer of Undertakings Protection of Employment).   TUPE will depend on the transfer type (Business transfer or a Service Provision Change) and associated details.  In service provision changes, employees must be part of an ‘organised grouping of employees’ to transfer under TUPE.  
It is worth noting that TUPE is a really complex area and we should seek professional advice is this is considered now or in the future.  
An Automatic Transfer Principle is when the new employer essentially takes over from the old employer – accepting responsibility for the existing employees of the business that has transferred.  
“All of the transferor’s rights, powers, duties and liability under or in connection with the transferring employees contracts pass to the transferee.  Furthermore, any act or omission done by the transferor prior to the transfer is treated as having been done by the transferee.  It is therefore important that a transferee conducts adequate due diligence over the rights it will acquire and may wish to obtain appropriate indemnities from the transferor in respect of pre-transfer liabilities.”  (Stevens, 2020)
We would be obliged to provide the new employer (transferee) written information about the employees who transfer and details of rights/obligations towards them.  i.e. Identity and age of employees, employment contract particulars, details of any tribunal claims that the transferor reasonably believes might be brought.  
Compensation may be required if insufficient information is provided – this starts at £500 per employee if information has been withheld or is defective.  
(Ayling, 2021)
I hope the above information has been useful.  May I suggest we schedule in a meeting to explore the options and we then set aside time to share our proposition with the team?
I look forward to hearing from you.
Jayne Brewer
HR Officer 								                             (920 words) 
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L R L 23 A 567 Bt 91 10 ALt 120 [T IS TRy S P I business could be discriminating indirectly, based on sex.
Example 2
A job advert for a salesperson says applicants must have spent 10 years working in
= retail. By doing this the business could be discriminating indirectly based on age.
N This is because the advert excludes young people who may still have the skills and
= qualifications needed.
N *  Race (including colour, nationality, ethnic or national origin) The advert should instead say that applicants need a specific type of experience and
*  Rel belief : " e N N
- SE glon or bel knowledge. It should also include the main tasks and skills involved in the job, to
o Sex
N show applicants what they'll need to be able to do.
e Sexual orientation
N You are also protected from discrimination if:
B o You're associated with someone who has a protected characteristic (family member or friend)
- e You've complained about discrimination or supported someone else’s claim. If you have questions about types of discrimination
o (GOV.UK, 2022)
- Employers must have an equal opportunities policy outlining the recruitment process and state that all You can:
° applicants will be selected purely on merit. Employers should also have proper recruitment and
B selection processes in place for receiving and reviewing applications. (CIPD, 2022) o speak to an Acas adviser
- Direct discrimination is when someone is unfairly treated because of a protected characteristic. * contact the Equality Advisory and Support Service (EASS)_
Indirect discrimination can happen when there are rules or arrangements applying to a group of a_aat lagal aduica z
N applicants but in practice are less fair to a certain protected characteristic. @ Flexible-Working-..pdf A Showall | X
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Fle Home Insert Draw Design Layout References Mailings Review View Help 0 Comments N N
Caritight (eacin < 11 < A A" Aav Ao LOFind 0 f @ Several female Tesco shopfloor workers brought equal pay claims based on their work being of equal value to the work of the
Normal Body Text No Spacin Heading 1 ~ b Replace ¥ Ql (mainly male) distribution centre workers, who are paid more. The facts in this case are very similar to those in Asda Stores Ltd v
B I U-a x ¥ Av 2+ A pacing g e Ge Repl Dictate ~ Editor ~ Reuse Brierley where the Supreme Court decided that a comparison could be made because the distribution employees would have
= : ¥ selectv Files been employed on substantially the same terms if they had been employed at the supermarkets.
Undo Clipboard & Font. l paragraph l Styles l Editing Voice Editor  Reuse Files ~ In the Tesco case, the shopfloor workers wanted to rely directly on EU law which allows comparisons between employees doing
N R S D R R P R T N O Y SR IR T B different jobs in different places if there is a single employer, or single source, responsible for setting pay. The tribunal asked the
Hrproymenrmeonmng EQ) to rule on whether EU law can be used to make the comparison in UK equal value cases. The case was referred before the end
- of the Brexit transition period.
B o Basic salary and wages - )
N o Pension Decision
Bl *  Working hours O The EC] ruled that the relevant treaty required employers to ensure both equal work and work of equal value, so the provisions
- o Annual leave allowance can be relied on to protect citizens in national courts for claims about work of equal value. If unequal pay comes from a single
o + Holiday, overtime, redundancy, sick and PRP (performance related pay) O Source, then the workers' work is comparable even f they workin different establishments of the same employer. The employer
ay, overtime, re: ¥, siclal P € pay] must be a single source for setting pay.
- o Benefits (ie. company car, health insurance) @
= Implications
B See section 4.1 above regarding rights for women to be paid the same as men
s 9 The Equality Act 2010 provides that men and women should receive equal pay for equal work. Employees can use a comparator
- Defences to equal pay claims are when an employer can justify, via a ‘Material Factor,” unequal pay. of the opposite sex who is performing either the same work, or work of equal value.
Material factors could include different working hours, productivity incentives, geographical disparities, . i i " o X
@ , This case confirms that equal pay claimants can compare themselves with employees with different jobs in different locations.
N recognition additional responsibilities or length of service. The decision agrees with the Asda case using a simpler approach. The next hurdle for the Tesco employees is whether the roles
. ~ N o disel o by gender and the gend ~ are of equal value, or if any pay difference s attributable to another factor that is not sex discriminatory. These issues have not
5 Large organisations are now required to disclose certain earnings by gender and the gender pay gap. It been addressed in this case yet.
- is not mandatory for all organisations to do so but it would present best practice and highlight an effort
] to ensure diversity is welcome with minimal disparities between male and female remuneration e st =
- « Inthe Withdrawal Agreement, the UK agreed that EC] decisions would be binding for cases referred before the end of the
) transition period.
N Remedies for s fl T « The EU Withdrawal) Act 2018 means that EU legislation we had agreed to before Brexit is still part of our domestic law.
- emedies for successful claims include: « Domestic courts and tribunals are not bound to follow EC) decisions which are made after the end of the Brexit transition
B . /[ erest) for a pe F 6 gt
- Back pay (with interest) for a period of up to &-years « Decisions after the end of the Brexit transition period can be considered if relevant, and courts and tribunals are likely to be
B e Future pay and benefits at the same level as the complainant’s comparator. apprehensive about applying the law differently.
- (CIPD, 2022) This ‘single source’ reasoning in equal value cases i still available to be relied on by UK employees and, given this and previous
b UK cases, employers should assume that if there is a single source setting pay, an equal value claim may be possible.
- There are several relevant cases that can be referred to including: K and others v Tesco Stores Limited, -
& ECJ, 3 June 2021.
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o This case s partof a multiple equalpay la brough by over 170 former employees of Birmingham CityCouncl.The women
- Find ~ O = ‘were employed in roles such as cooks, cleaners and care workers and did not get the bonuses the council paid to employees in
Calibri Light (Headir » 11 v A" A" Aav Ao o Y [A raditonall male-dominated job such s tree ceaners road workers and gave digers. Athough theirbasi salariesof
Normal Body Text No Spacing Headin g1l v &t Replace Dictat Eait R £10,000 and £15,000 a year were the same, only the traditionally male jobs attracted bonuses. For example, a male Manual Grade
B I Uva x, X Av £+ A~ = ictate itor euse 2 employee earned around £30,500 including bonus whereas a female on the same grade only received around £11,000 without
I» selectv Files bonus.
Undo  Clipboard 5 Font ~ Styles [ Editing Voice Editor  Reuse Files ~ Such equal pay claims usually are brought at an employment tribunal. The women presented claims in the county court because:
- . —— many of them had missd the sbmonthtime imit fo presenting equal pay cals at an employment ripunal. Thy therefore
- Do0o00000 (R ANRE RERE R S S I I R I brough thlr s a5 breach of contract lims the county court. A lifor equal pay 5 always a ciim for breach of an
employee's contrac, a5 modified b the scatuory equalty clause and tht lim may be brought ke any other contractclaim n
- the il cours. In sch a case the imiacon perid s the normal imiation period for breach of conract ciais,cha s sxyears
- I S 0 D DO e The Supreme Court agreed the women could present their claims as a breach of contract claim and benefit from the six-year time.
- ue. Share limit. They were not abusing the court process and would have no other redress available if not permitted to proceed in the civil
. loyees with different jobs in different locations. o
B ciion sgrees wi > ) pprsc. he et e For the Tesc eploesi s G
B wela for employees of other local authoriies,
= This £¢) decision was made afte Brexit.Employers should note that: [in) + The EqualPay Act 1970 has been replaced b the Equality ACt 2010 However,the same time limis and same principles
B f f dof ¢ 2pey.
5 that £]decisions would be binding for cases referred before the end of the (=) + The vast majorty ofother employers will b vlnrable t equalpay caims inthe i court a breach o contract iaims
- with a six year time limit.
- ion we had agreed to before Brexit s still part of our domestic law « Employees will have the right to bring claims in the county or High courts if they are too late to pursue their claims in an
riod + Thiscase i therefore bad news or other employersface with a iscoryof possile equalpay laims incases where the
s apprehensive about applying the Law differe . tissill pen to employers o argue hat he more appropriae foru i the employment ibunal, However € appears that
thisargument may ot succeed i many cases.
- ource reasoning i equal value cases s st + Employees sl cannotrey wih ertanty o ectin the employment ibunaltime limits g b i oder to ensure that their
B . employers should ass equal pay aims are heardin the ourts:
+ The expiryof the employment trbuna it s 2 factr of considerable weight i most cases i avour of allowing lims o
- proceed in the civil courts.
B + An employee’s reasons fornokbringing clims inan employment rbunal are unikely o ke any diference i there would
be n0 abuse of process n exercisng he ight o Insiute proceedlings i th cvil ourt.
- + The reason why the iimants had nobrough employment rbuna clims wil be elevant only i ‘exceptonal cases
N here the employers ague that  ould be an abuse ofprocess or clman t present a equal pay aim i the vl
cours.
- « I an employer can show abuse of process the employee may be prevented from benefiting from the longer time limit.
B However s o lear what will be Serous enogh to consdtute an abuse of proces.
B + Toprove their equal py caim employees wil il have o demonstrate hat the diference in pay is connecte o ex. Those
with weak caimswil be uinerabl to  more puntive cotsregime i thecvil ourtsthan an employment ribunal.
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2. Explain
a. The major statutory rights employees have in relation to pay, time off and working
time and,
b. The major family-friendly employment rights.
3. Evaluate the key concepts around
a. Discrimination law in recruitment, selection and employment
b. Equal pay
Task TWO - Case Study
You are a stand-alone HR Officer working for ABC limited. The organisation has three sites with a
total workforce of 19 people. All of the sites are within 20 miles of each other. It has been decided
to close one site for financial reasons. At the site earmarked for closure, there are 5 members of
staff who have all been employed for three years or more. The managing director has asked you for
advice. Please provide email responses covering the following:
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are night workers. Night period is 11pm — Gam. Must be 7 hours long and must include
midright ~Sam
« Some differences for young workers ~ above school leaving age and below 18. 30 min rest
. breakf working more than 4.5 hours, a daly et of 12 hours and a weeKly rest of 48 hours,
Annualleave begins to accrue 5 soon as an individual s employed. An employer can use the accrual
- system o leave year.
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Sewch [ Shogeing [ CPD [ Specalist Employ 1 Employee Relations. Employee Relatio
Workers are entitled to a week's pay for each week of statutory leave that —
they take. Matenitypayandieave

Employment contra

Most workers are entitled to 5.6 weeks’ paid holiday ayear. You canuse ~ Employmentstatus

andnolday dates

Aweek's pay is worked out according to the kind of hours someone works and
how they're paid for the hours. This includes fulltime, part-time, term-time.
and casual workers.

Fixed hoursand fixed pay  Aworker's pay for aweek
(fult-or part time)

Shift work with fixed hours  The average number of weekly fixed hours a
(full-or part-time) worker has worked in the previous 52 weeks at
their average hourly rate

work, including zero-hours  weeks (only counting weeks inwhich they were.
contracts) paid)

Calculating average hourly or weeklyrate

rate, only d how much was
paid for them should be counted. Take the average rate over the last 52
weeks.

A"week usually runs from Sunday to Saturday. Only use another 7-day period
(tike Thursday to Wednesday) if that’s how a workers pay is calculated.

i
based on 52 weeks in which bay was paid. You can count back a maximum
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